BECHUANALAND PROTECTORATE.

HIGH COMMISSIONER’S NOTICE
No. 90 or 1941.

It is hereby notified for general information that,
under and by virtue of the powers vested in him by
sub-section (1) of section ninety-one of the Bechuana-
land Protectorate Subordinate Courts Proclamation,
1938 (No. 51 of 1938), His Fxcellency the High
Commissioner has been pleased to make the following
Rules of Court which shall take the place of all other
Rules of Court at present observed in Subordinate
Courts.

Tarifi 1 (Tariff of Fees of Messengers) as set out
in High Commissioner’s Notice No. 26 of 1933 and
Tariff 2 (Court Fees in Magistrates’ Courts) as set out
m High Commissioner’s Notice No. 1056 of 1934 are
hereby revoked.

By Command of His Hxcellency
the High Commissioner.

H. E. PRIESTMAN,
Administrative Secretary.

High Commissioner’s Office,

Pretoria, 10th June. 1941,
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OrpEr No. 1.

APPLICATION AND INTERPRETATION.

1. Unless the context shall otherwise require:-—

(1) Orders I and II of these rules shall apply te
all matters, whether civil or criminal;

(i1) Orders IIT to XXXIV inclusive shall apply
only to civil matters; ,

(111) Orders XXXV and XXXVI shall apply only
to criminal matters.

2. (1) The provisions contained in Orders XV to
XVIIT inclusive of these rules shall be applicable
only if:—

(1) the plaintiff shall not apply for summary
judgment; or _

(11) the plaintiff having applied for summary
judgment, the application has been dismissed
or an crder has been made giving the
defendant leave to defend.

(2) (a} The forms contained In the IFirst Annexure
to these rules may, where applicable, be used with
such variations as circumstances way require; but
non-compliance with this rule shall not in itself be a
ground of cbjection or exception.

(&) Al process of *he court for service or execution
and all docaments or copies to be filed of record shall
be on foolscap paper.

(¢) ANl process sued out or notices or documents
delivered shall be endorsed with the name and address
of the party suing out cr delivering the same.

(d) The clerk of the court may, before issuing any
process which 1s not substantizlly 1n the form required
by these rules, refer the sane to the judicial officer,
who may direct him either to issue or to refuse to
issue such process: Provided that this shall not apply
to any matter as to which the opposite party may
object or except under these rules, and in particular
shall not apply to endorsements of particulars of
claim, under Order VII, Rule 3 (1), otherwise than
as to costs, fees and charges.

3. (1) In these rules and in the forms thereto
annexed any word to which a meaning has been
assigned in the body of the Proclamation <hall bear
that meaning, and the several words hereinafter
mentioned shall have and include the meanings
following, unless the rules otherwise direct or another
meaning clearly appears from the context:—

*“ attorney ”’ includes a law agent instructed by a

party to act on his behalf and legally entitled
so to act;
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* property ’

‘ company ’

‘ notice
o

clerk of the court >’ includes any assistant clerk
and any person appointed to act as such clerk
or assistant;

> means an incorporated or registered
company;

copy ’’ means a true and correct copy;

‘ default judgment ’ means a judgment given in

the absence of the -party against whom it is
made; :

'.:deliver * (except in Order V1) means to file of

- record with the clerk of the court and to serve
a copy on the opposite party;

delivery ’’ means such filing and service;

give security ' meaps to give security to the
satisfaction of the clerk of the court either by
payment into court of the amount in question
or by the giving of a security hond therefor
etther by a party with some one as his surety
who 1s approved by the clerk of the court or by
two or more persons who are so approved;

‘ messenger *’ eans the messenger of the court

or (except in Rule 1 of Order II) his lawful
deputy, and includes any person specially
approved of by the court to effect any particuiar
service;

‘vaoney '’ includes all coined money, whether

current in the Territory or not, and all bank-

notes, bank-drafts, cheques, orders, warrants,

or authorities for the payment of money;

’’ means notice in writing;

owner ’’ and other like terms, when used with
reference to property or acts, include corpora-
tions of all kinds and any other associations
of persons capable of owniug or holding
property; they also, when relating to Crown
proverty, include His Majesty;

party ' means any person who is a party to ‘he
proceedings;

* pending case ”’ means a case in which suwinons

has been issued and which has not been with-
‘drawn, discontinued or dismissed and in which
judgment has not becn given;

plaintiff 7’, ““ defendant *’, ‘‘ applicant *’, *° re-
spondent ** and *‘ party >’ include, for the
purpose of service, notice, appearance,
endorsement, signature and payment of moneys
out of court or out of the hands of the
messenger, the attorney appearing for any such
party, and the mayor, chairman,.town clerk,
secretary or similar officer of any local
authority or similar body nominated by it for
the purpose; '

" includes everything animate or inani-

mate, corporeal or incorporeal, capable of being

the subject of ownership;
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** the Proclamation means the Bechuanaland
Protectorate Subordinate Courts Proclamation,
1938.

valuable security >’ includes any document which
is the property of any person and which
is the evidence of the ownership of any property
or of the right to recover or receive any
property.

(2) Where anything is required by these rules to
be done within a particular number of days or hours,
a Sunday or public holiday shall not be reckoned as
part of such period.

(3) All distances shall he calculated over the
shortest  route reasonably available in  the
circumstances.

X3 y

Ox»prr No. II.

MESSENGER OF THE COURT.

1. Every messenger of the court who is not an
officer of the public service of the Territory shall give
security to the satisfaction of the IDistrict Commis-
sioner of the district for the due fulfilment of the
duties of his office and for the due and punctual
payment by him to the parties entitled thereto of
all moneys which shall come into his hands by virtue
of his office.

2. Except as otherwise provided in these rules, the
process of the court shall be served or executed, as the
case may be, through the messenger.

3. Service or execution of process of the court shall
be effected without any avoidable delay, and the
messenger shall, in any case where resistance to the
due service or execution of the process of the court has
been met with or is reasonably anticipated, have
power to call upon any officer or member of the police
force to render him aid.

4. The messenger shall endorse on or annex to all
process entrusted to him for service or execution a
return showing the date and manner of service or the
result of execution; and shall then forthwith return
the said process to the clerk of the court.

,.

5. The messenger shall, as to proress entrusted to
him for service, notify by post or otherwise in writing
to the partv who sued out the process and as soon as
may be, either—
(1) that service has been duly effected and the date
thereof; or
(2) that he has been unable to effect service and
the reason for such inability.



CIVIL.

Orper No. III.

CLERK O~ THE COURT.

1. (1) The clerk of the court shall keep a book tc
be called the Civil Record Book and shall enter there-
in forthwith at each successive stage of the action—

(a) the number of the action;

{b) the names of the parties and their attorneys,

if any;

{¢} the date and hour of issue of sumons;

(d) any remarks required by these rules or by the

special circumstances of the case.

(2} He shall also keep the Civil Judgment Dook,
fzll enter therein the nuiber of the action in
the Civil Record Book, the date of the judgment, the
name and address of the judgment debtor, the name
of the judgment creditor, the nature of the debt, and
the amount of the judgment and of the judgment
creditor’s costs when these have been taxed or fixed
by the clerk.

2. (1) The summons or other first document filed
in a case or cn aun application noi relauting to a then
pending case shall be numbered by him with a
consecitive number for the year; and the action
or application shall be entered by him in the Civil
Record Book under that number.

(2) Every document afterwards served or delivered
i soch case or application, or in any subseguent
case in continuation of any such application, shall
be marked with such number by the party delivering
it, and shall not be received by the clerk of the
court until so marked.

3. (1) All documents delivered to him to be filed
of record and all minutes made by the court shall
be filed of record under the number of the respective
action or application.

(2) Copies of such records shall, upon prepayvraznt
of the prescribed fees, be made and issued by the
clerk of the court to any person applying therefor
and entitled thereto, or such copies may be made by
such person in the presence of the clerk.

4. It shall also be the duty of the clerk of the
court-—

T1) to sign and issue all such process of the court
as may be sued out by anv person entitled
thereto, or at the request of any party by
whom process was sued out to re-issue such
rrocess after its return by the messenger;



(2) to notify the plaintiff forthwith by post or
otherwise of the defendant’s consent to judg-
ment before entry of appearance, payment into
court before entry of appearance of the amount
claimed or any part thereof, or of an applica-
tion for a judgment by default having been
refused ;

(3) to write out, upon the request of any party
and on payment of the following court fees,
any process of the court which any party
requests him to write out, viz.:—

Summons, defence or counterclaim: 5s.

Application or security bond: 2s. 6d.

Subpoena, warrant of execution or other
process or document: lIs.

Provided that such assistance shall not be
rendered to the plaintiff in actions where the
claim or value of the matter in dispute in
convention exceeds the sum of £10; the above
fees shall be for the clerk’s services, and in
addition to the fees laid down in Table D of
the Second Annexure to these rules:

(4) to note on a certified copy of a judgment at
the request of the party to whom such copy is
issued costs payable by the judgment debtor
in respect of the judgment which bave been
incurred after judgment.

5. All fines imposed by the court shall be paid

to the clerk of the court. ’

6. Any act required to be done by the clerk of
the court may be done by a judicial officer, except
that a judicial officer shall in no case write out any
affidavit, pleading or process for any party.

Orper No. IV.

REPRESENTATION OF PARTIES.

1. (1) A party may appear and conduct his case
either—

(a) in person;

{b) by an attorney;

(c) by an advocate duly instructed by an attorney.

(2) Any local authority or similar body may in
addition appear by its mayor, chairman, fown clerk,
secretary or similar officer nominated by it for the
purpose.

(8) No person appearing in virtue of the powers
conferred by Rule 1 (1) (@) or (2) shall be entitled
to recover for so appearing any costs other than
necessary disbursements.



(4) It shall oot be necessary for any person to file
a power of attorney to appear; but the authority of
any person appearing for a party may be challenged
by the other party within 48 hours after he has notice
that such person is so appearing or with the leave
of the court for good cause shown at any time -before
judgment; and thereupon such person may not,
without the leave of the court, so appear further
until he shall satisfy the court that he has authority
s0 to appear; and the court may adjourn the hearing
of the action or application to enable him to do so.

2. (1) If a party dies or becomes incompetent to con-
tinue an action, the action shall thercby be stayed
until such time as an executor, trustee, guardian, or
other competent person has been constituted or
appointed in his place or until such mcompetence
shall cease to exist.

(2) Where an executor, trustee, guardian or other
competent person has been so constituted or appointed,
the court may, on application, order that he be
substituted in the place of the party who has so died
or become incompetent.

Orper No. V.

PRO DEO APPLICANTS.

1. (1) Any person desiring to sue or defend as a
pauper may apply to the court, on notice to the party
to be sued, or to the plaintiff, as the case may be, for
leave to do so. The applicant shall deliver with such
notice an affidavit made by himself setting out fully
the grounds of action or of defence on which he
intends to rely and particulars of his means.

(2) The clerk of the court may at the request of the
applicant and on the direction of a judicial officer
write out the notice and affidavit mentioned in sub-
rule (1) of this rule, notwithstanding that the claim
or value of the matter in dispute exceeds £10, and
no fee shall be payable by the applicant for suck
assistance.

2. The court may upon any such application—

{a) examine the applicant on oath as to whether
he has a prima facte right of action or defence,
and as to his means;

(b) require the applicant to call further evidence
with reference to either question;

(¢) refer any such application to an attorney for
investigation and report as to the applicant’s
means and whether he has a prima fucie right
of action or defence, as the case may be.



3. If the court is thereafter satisfied that the
applicant has a prima facte right of action or of
defence, and is not possessed of means or earnings
sufficient to enable him to pay the court fees and
messenger’s charges, the court may order-—

(a) that the process of the court shall issue and be
served free of charge to the applicant other
than for the disbursements of the messenger;
and

(b) that an attorney shall be appointed to act for
such applicant, or

(¢) that the clerk of the court shall, without charge,
write out such process, affidavits, notices, and
other documents as may be required to comply
with these rules:

Provided that an order shall not be made in the terms
of paragraph (/) of this rule, unless the applicant
shall either produce the written consent of an
attorneyv so to act, or shall satisfy the court that he
is illiterate or is for some other good reason unable
to conduct his case in person.

4. (1) If the pauper succeeds and is awarded costs
against his opponent he shall, subject to taxation, be
entitled to include and vecover in such costs his
attorney’s costs and also the fees and charges so
remitted; and if he shall recover either for principal,
interest or costs he shall first pay and make good
thereout pro rata all such costs, fees and charges.

(2) If the pauper shall not succeed or shall not
recover upon a judgment in his favour no fees shall
be taken from him by the attorney so appointed to
act for him.

5. An order made under this Order—

(a) shall not exempt the applicaat from lHability
to be adjudged to pay adverse costs: and

(b) way, on application at any time before judg-
ment by any person affected thereby, be
reviewed and rescinded or varied by the court
for geod cause shown.

Urper No. VI

SERVICE OF PROCESS, NOTICES, ETC.

1. Any party requiring service of any process,
notice or other document to be made by the messenger
shall deliver to him the original of such process,
notice or document together with as many copies
thereof as there are persons to be served.

2. Except as hereinafter provided and in the case
of service by post, process and notice may not be
served on a Sunday or public holiday, or between
8 p.m. and 6 a.m., and no such service shall be valid.



3. (1) Where the application to the court is for an
order affecting the liberty of the respondent, the
process therefor shall be served by delivery of a copy
thereof to the respondent personaily, unless the court
shall for good cause shown give leave for suzh process
to be served in some other specified mauner.

(2) All other process shall, subject to the provisions
of this Order, be served upon the person affected
thereby by delivery of a copy thereof in one or other
of the following manners:—

(a} to the said person personally or to his duly
authorised agent;

{b) at his residence or place of husiness or employ-
ment to some person apparently not less than
sizteen years of age and apparently residing at
or employed there;

(c) if the person to be served has chosen a doms-
ctlium citandi, at the domicile so chosen;

{d) in the case of a corporation or company at its

/ . y al
local office or in any other manner specially
provided by law; :

(e} if the address of the person to be served is within
the area of jurisdiction of the court for which
the messenger has been appointed, and the
plaintiff or his authorised agent has given
written instruction to the messenger to serve by
registered post, the process shall be so served;

Provided that where service has been effected in the
manner prescribed by paragraphs (b), (¢} or (e) of
this sub-rule, the court or clerk of the court, as the
case may be, may, if there is reason to doubt whether
the process served has come to the actual knowledge
of the person to be served, treat such service as
invalid.

(3) The messenger shall, on demand by the person
upon or against whom process is served, exhibit to him
the original of the process except where service has
been effected by post, in which case the original may
be inspected where it is filed of record.

4. (1) Where the person to be served keeps his
residence or place of business elosed, and thus prevents
the messenger from serving the process, 1t shall
be sufficient service to affix a copv thereof to the
outer or principal door of such residence or place
of business.

(2) Where. the messenger is unable after diligent
search to find at the residence of the person to be
served either that person or such a person as is
described 1n (2) (b) of the last preceding rule, it shall
be sufficient service to affix a copy of the process to
the outer or principal door of such residence.



8. (1) Service of process in an action where no
velief (other than costs) is clalmed save an order for
sjectment from certain premises or a judement for
ihe rent thereof may, if it cannot be effected in manner
prescribed in sub-rule (2) of Rule 3 of this Order,
be made by affixing a copy thereof to the outer or
principal door or on some other conspicuous part of
the premises in question.

(2) Service of an interpleader summons where claim
18 made to any property attached in execrtion under
process of the court may be made upon the attorney of
record (if any) of the party to be served.

6. Where two or more persons are to be served with
the same process, service shall be effected upon each,
execept—

(1) in the case of a partnership, when service may
be effected by delivery at the office or place of
business of such partnership, or if there be none
such, then by service on any memier of such
partnership in any of the manners herein-
before stated ;

-~
1AV}
~—

in the case of two or more persons sued in their
capacity as trustees of an insolvent estate,
liquidators of a company, executors, curators,
or guardians, when ser~ice may be effected by
delivery to anyv one of them In any of the
manners hersinbefore stated;

(3) in the case of a syndicate, unincorporated
company, club, society, church, public institu-
tion or public body, when service may be effected
by delivery at the local office or place of business
of such body or, if there be none such, by
service on the chairman or secretary or similar
officer thereof in any of the manners herein-
before stated.

7. (1) Service of a subpoena requiring the atten-
dance of a witness may be effected in any of the
manners in Rule 3 or 4 of this Order prescribed, at a
reasonable time before attendance is required.

(2) (a) Service of eny notice, request, statement or
other document which is not process of the court may
be effected by delivery by hand at the address for
service given in the sunimons or appearance to defend
(as the case may he), or by sending by registered post
to the postal address so given.

(b) An address for service or posta! address so given
may be changed by the delivery (as defined in Order I,
Rule 3) of notice of a new address. and thereafter
service may be effected as aforesaid at such new
address.



(¢) Service by registered post under this sub-rule
shall be deemed, until the contrary appear, to
have been effected at 10 a.m. on the next day but one
after the postmarked date upon the vteceipt for
regigtration.

(3) Service under this rule need not be effected
through the messenger.

8. Where service cannot be effected in any manner
hereinbefore prescribed, the court may, upon
evidence of that fact and that the action is within the
jurisdiction of the court, make an order alloewing
service to be effécted in such manner as may be stated
in such order, including notice by advertisement in
substitution for or in addition to service.

9. {1} Where the service to be effected is that of—

(@) 2 summons for civil imprisonment;

(b) an order made ex parte which calls upon the
respondent to show cause at a time stated or
limited in the order;

{c) an interpleader summons; or

(d) notice to a judgment debtor under Order
XXVIII, Rule 5 (2),

service shall be effected at least three days plus one
additional day for each 10 miles distance of the place

of service from the court-house not exceeding ath-days i 135%:?‘?3
in all before the time stated or limited therein for the , {é;, ;
appearance of the party served. o e

{2) Except where otherwise provided, notice of
application to the court shall be served at least three
days before the time appointed for the hearing of the
application.

10. (1) Where urder any rule other than Rule 7
of this Order service of any summons or process may
be effected by registered post the serviee shall be so
effected by the messenger placing a copy thereof in an
envelope, addressing and posting it by prepaid
registered letter to the address of the party to be served
and at the time of registration making application
regquiring to be furnished with an acknowledgment by
the addressee of the receipt thereof as provided in the
Post Offire Regulations.

A receipt form duly completed shall be a sufficient

_acknowledgment of receipt for the purposes hereof;
if no such acknowledgment be received the messenger
shall state that fact in his return of service of the
SUMMOENS O Process.

(2) Every such letter shall have on the envelope a
printed or typewritten notice in the following terms:
““ This letter must not be readdressed. If delivery is
not effected before..............oc.olL 19...... it must be
Helnued to the messenger of the District Cmnml@-
sioner’s court ab.........



Ozrper No. VIIL.

SUMMONS COMMENCING ACTION.

1. The process of the court for commencing an
action shall be by summmons calling upon the defendant
to enter an appearance within a stated time after
service (which shall not be less than three days, plus
one additional day for each 10 miles distance of the
place of service from the court-house but not to
exceed 21 days in all) to answer the claim of the
plaintiff, and warning the defendant of the conse-
quences of failure to do so; and shall be signed by
the clerk of the court, and shall bear the date of issue
by him.

2. (1) The summons shall before issue be endorsed
with—

{a) particulars of claim;

(b) forms of—

(1) comsent to judgmeut,
(il) appearance to defend.

(2) The endorsement (a) shall be signed by the
plaintiff or by his attorney, and the full address where
the plaintiff will accept service of process in the
action (which address shall not be more than three
miles distant from the court-house) and also the
postal address of the person so signing shall be given
thereon.

3. (1) The particulars of claim shall show the nature
and smount of the claim, the rate of interest and
the amount thereof claimed up to the date of the
summons, and the amount which, if the action 1s
undefended, is claimed for attorney’s costs and court
fees. The messenger shall endorse the amount of his
charges on the sumnions on service thereof.

- () The particulars shall also show any abandon-
ment of part of the claim under section twenty-two of
the Proclamation and any set off under section #mwenty-
three of the Proclamation.

(3) Where the summons contains more than one
claim, the particulars cf each claim and the relief
sought in respect of each claim shall he stated
separately.

{(4) Where the particulars contain more than 100
words, they may be contained in an annexure served
with the summons, which annexure shall be taken te
be part of the summons.

(5) The clerk of the court may refuse to issue =

summons in which an excessive amount is claimed for
attorney’s costs or court fees.



4. The summons shall also show—

(a) the surname of the defendant by which he is
known to the plaintiff. the defendant’s sex and
residence or place of business, and, where
known, his Christian name or initials and his
occupation; and, if defendant is sued in a
representative capacity, the capacity in which
be is so sued;

(b) the Christian name and the surname, occupa-
tion, and vesidence or place of business of the
plaintiff;

(¢) where the plaintiff sues as cessionary, the name,
address and description of the cedent at the
date of the cession, and the date of the cession;

(d) where the plaintiff sues in a representative
capacity, the capacity in which he sues;

(¢) where the plaintiff sues upon an instruinent,
presentment whereof was necessary, the fact and
date of presentment;

(f) where the defendant is cited under the jurisdie-
tion conferred upon the court by section four-
teen (d) of the Proclamation the summons shall
contain an averment that the whole cause of
action arose within the district but need set out
no further particulars in support of such
averment: Provided, however, that the
defendant may in manner prescribed in Rule 2
of Order XI require the delivery of suech
particulars.

5. More claims than cne may be made in a
summons, either alternatively or otherwise, but claims
which are not expressed to be alternative shall not be
mutually inconsistent nor based on inconsistent
averments of fact.

6. (1) Any two or more persons claiming or being
sued as co-partners may sue or e sued in the name of
the firm, of which such persons were co-partners at the
time of the accruing of the cause of action; and, in
any such case, any party may by notice require from
the party so suing or sued a statement of the names
and places of residence of the persons who were at the
time of the accruing of the cause of action co-partners
in any such firm.

(2) The party receiving such notice shall, within
three days after receipt thereof, deliver the statement
required.

(3) When the names of the partners are so declared,
the action shall proceed in ‘he same manner and the
same consequences in all respects shall follow as if
they had heen named in the summons: but all the
proceedings shall nevertheless continue in the name of
the firm. :



(4) Any person carrying on business in a name or
style other than his own name may sue or be sued in
such name or style as if it were a firm name; and so
far as the nature of the case will permit all the
provisions of this rule relating to proceedings against
firms shall apply.

(0) The provisions of this rule shall also apply
mutatts mutandis to an unincorporated company,
syndicate or association.

(6) When action has been instituted by or against a
firm or by or against a person carrying on business ip
a name or style other than his own name or by or
against an unincorporated company, syndicate or
association in the name of the firm or in such name ov
style or in the name of the company, syndicate or
assoclation, as the case may be, the court may on the
application of the other party to the action made at
any time either before or after judgment on notice to
a person alleged to he a partner in such firm or the
person so cairying on business, or a member of such
company, svndlcate or association, declare such person
to be a partner, the person so earrying on business or
a member, as the case may be, and on the making of
such order the provisious of sub-rule (3) of this rule
shall apply as if the name of such person had been
declared in a statement delivered as provided in sub-
rule (2)

7. (1) Subject to the provisions of this Order, =
summons may, before service, be amended by the
plaintiff as he shal!l think &t.

(2) Any alteration or amendment of a summons
before service, and whether before or after is<ue, shall,
before the summons is served, be initia'led by the
clerk of the court in the original summons, and, until
so initialied, such alterations and amendments shall
have no effect.

(3) A summons may, after service, be amended
with the leave of the court either on applicatiou or
notice or at the hearing subiect to such order as to
adjournment aud costs as shall be just: and the court
shall take into cousideration whether adequate priox
notice of intention to anply for such amendment has
been served unon the other vnarty affected: Provided
that when neither the Christian name nor the initial
of the defendant is shown in the summons but the
Christian rame or initial of the person on whom
service of the summons has been effected is disclosed
in the return of the messenger, the clerk of the court
may at the request of the plaintiff and ~ithout notice
to such person insert such name or initinl in the
summons as being the name or initial of the defen-
dant and such awmendment shall for all purnoses be

considered as if it had been made before service of the
summons.



Orper No. VIII.

CLAIMS IN RECONVENTION.

1. The provisions of these Orders shall wmutatis
mutandis apply to claims in reconvention except that
it- shall not be necessary to enter an appearance to
defend, and that all times which, in the case of a
elaim in convention, run from the date of appearance
shall, in the case of a ¢laim in reconvention, run from
ihe date of delivery of the claim,

2. A claim in reconvention shall be made by the
delivery within the time limited hy Rule 1 of Order
X'V for the delivery of a plea of a statement in writing
ziving such particulars of the claim in reconvention
as are required as to claims in convention.

3. (1) A defendant may set up by a claim in recon-
vention any right or claim of any amount which he
may allege against the plaintiff, whether liquid or
illiquid, whether liquidated or uuliquidated, whether
or not it arises out of or is connected with the subject-
matter of the claim in convention; and such claim (if
within the jurisdietion of the court) shall have the
same effect as a cross-action, so as to enable the court
to pronounce a final judgment in the same action both
on the claim in convention and ou the claim in recon-
vention.

(2) A defendant delivering a claim in reconvention
may by notice delivered therewith or within two days
thereafter apply to the court to prououance that the
claim in reconvention exceeds its jurisdiction and to
stay the action undecv section #fwenty-nine of the
Proclamation.

(3} Where the court either mero motu or an ohjec-
tion taken by the plaintiff under sub-rule (2) (b) of
Rule 2 of Order XIII has pronounced the claim in
reconvention to exceed its jurisdiction, the defendant
may forthwith or by notice delivered within two days
after such pronouncement apply for stay.

(4) If no application for stay be made as provided in
sub-rule (2) or (3) of this rule or having heen made be
dismissed, the court shall on the application of the
plaintiff or otherwise of its own motion disiiss a
claim in reconvention pronounced to exceed its
jurisdiction, wunless the defendant shall forthwith
abandon under section twenty-two of the Proclamation
sufficient of such claim to bring it within the
jurisdiction.

4. Where both the claim in convention and the
claim in reconvention proceed to trial under Order
XVIIL of these rules, each action may be tried
separately, but judgment shall be given on both pari
passu.

5. A claim in reconvention may not be made by a
defendant in reconvention,



_ €. Where an action is withdrawn, stayed, discon-
tinued or dismissed, it shall nevertheless be competent
to proceed separately with the claim in reconvention, if
any.

Orper No. IX.

APPEARANCE TO DEFEND.

1. (1) A defendant intending to defend shall, within
three clear days after service of the summons, plus
one additional day for each 10 miles distance of the
place of service from the court-house, not exceeding 21
days in all, or within the period limited by the
summons, whichever shall be the longer, enter an
appearance to defend by delivery of a memorandum in
writing that he intends to defend.

(R) In actions against the Government appearance
to defend may be entered at any time within 21 days
after service.

2. Such memorandum shall be signed by the defen-
dant, and shall state the full address for service (which
address except in places where there are fewer than
three attorneys or firms of attorneys practising
independently of one another, shall be not more than
three miles distant from the court-house) and also the
postal address of the person who has so signed.

3. The clerk of the court shall, at the request of an
illiterate defendant, whe does not employ an attorney,
enter an appearance for him,
he eutry of an appearance shall be xwithout
prejudice to any obJechon or- exception which the
defendant may hav

Orpri No. X.

JUDGMERT BY CONSENT OR DEFAULT.
1. (1) A deiendant muy

:efore entry of appearance
consent to judgment by-—

e

{z) signing the form of consent endorsed on the
onomal SUMIONS; Or

(B) lodgm@: with the cierk of the court a congent in
a similar form duly signed by him and by two
witnesses whose addresses are also given;

{¢y lodging with the clerk of the const the (’or)*' of
the swmmons served upon him with the form of
consent endorsed thereon duly signed by him.

(2) Where a defendant so consents before instrue-
tions for service have been given to the messenger,
1t shall not be necessary to serve the summons, and
he shall not be chargeable with fees for service.

(3) A defendant so consenting at least 24 hours
before the expiration of the time limited for appear-
ance shall not be chargeable with judgment charges.




(4) 4 defendant may after evtry of appearance
“ consent to judgment by delivering a consent signed
by bimself sr=hymchsr—attermey--of-~reesrd in form
similar to that endorsed on the summons.

(6) If the defendant’s consent is for less than the
amount claimed in the summons, he may enter an
appearance to defend or may continue his defence as to
the balance of the claim; and, notwithstanding a
judgment upon such consent, the ac ‘tion may- ploceed
.as to such balance, and it shall in that event be in all
£subsequent respeets an action for such balance.

2. If a defendant has failed to enter appearauce to
“'defend within the time limited ToRule-d-of-OrdestX
or before the lodgment of the request hereinaiter
mentioned and has not consented to ]uurment the
. plaintiff may lodge with the clerk of the court =
wruveA v cluesc to have judgment euntered a; ‘
t for any sum not exceeding the sum
he surmmons or for F so claimed,
%1 the action, a.:’ﬁ 1 fmu the
nmons {6 the d:

1 in the s ons  or,
spe(-lﬁed at the I‘&LS‘ ot pe; WUl Per annum.
3 I the defendant has entered appearance but has
1ty dahvm a. plea w,mm the time lmited . by

Rulo 1 of Urder XV, the plaintiff way deliver notice
o owrits ng Lmh;m upon the defenidant to dehver a
v : rnclqat noura of the receipt 01 such
ilure of the defendant so to do may
» with' the clerk of the court a written *ua';uw
to have judgment entered in the same manner as il the
defendant had failad to enter-appearance to defend.
© 4. (1) When the defendant nas failed to enter
> en appearance,
j e period sp reeified
in 8o otize deli s of Rule 3 of this
Order, and t’; IamtlfF has in either case requested
the entry of m dewpent, or when the‘defendfmt has
(:')mm?tﬂﬂ to ]u(xmnent the clerk of the court shall,
suviect to the provisions of sub-rules (9 (3);.(4), 0)
and (6) of this rule, emer'wdcrment in terms of the
plaintif’s request or of the defendant’s consent, as the
case  may be.
(2y If it appears to the cierk of the court that the
defendant intends to defend the action hut that his
entry of appearance is defective in Iespeét that the

/}a, iaL

; r—‘

;/memomndmn thereof— . S
(a) has not been properly dehvered or «“\
(I has nat: been properly signed: or N

{c) does not set out the postal &d(h‘&‘%s of the person
smnmn' it.or an address for Sen ice as prescribed
in Rule 2 of Order I1X; or"

{d) exhibits any two or mere of such defects or any
other defect of form;



he shall not euter judgment against the defendant
unless the plaintiff has delivered written notice-to the
defendant that request for judgment in defy 1t of due
entry of appearance is being made and th€ defendant
has not within forty-eight hours of theseceipt by him
of such notice delivered a memorapdum of entry of
appearance in due form. Such naotice shall clearly set
out in what respect the defendant’s entry of appear-
ance is alleged to be defective,

(3) Judgment in default of appearance to defend
shall not be entered in an action in which the
sumions has been served by registered post unless
with the return of seirvice by the messenper there has
been filed the acknowledgment mentioned in Rule 16

of Order VI.

(4) The clerk of the court shall refer to the courk

any request made under Rule 2 exRatsS of this Order =~
for the entry of judgment on a claim for damages and
the plaintiff shall furnish to the court evidence either 7

oral or by affidavit of the nature and extent of the
damages suffered by him. The court shall thereupon
assess the amount recoverable by the plaintiff as
damages and shall enter indgment therefor.

() If the action be on a liquid document the
plaintiff shall before entry of judgment file of record
the original of such document duly stamped, or an
affidavit setting out reasons to the satisfaction of the
court why such original cannot or should not be filed.

(6) The clerk of the court may vefer to the court any
consent to or request for judgment and the court may
thereupon-—

(a) i{ a default judgment be soucht, call upon the
plaintiff to produce such evidence either writien
or oral in support of his claim as it may deem
necessary ;

(b) it a judgment by consent he sought, call upon
the plaintiff to produce evidence to satisfy the
court that the consent has been siened by the
defendant and is a consent to the judgment
sought; ‘

e e P o fi l‘;.) d /!12 fn' if»(/f >

(¢) enter judgment in terms of plaintiff’s request
or for so much of the claim as has been
established to 1ts satisfaction

(d) enter judgment in terms of defendant’s
consent;

{e) refuse judgment; or

(f) make such other order as may he jus!.



- (1) When o¢ne or more of several defendants in
~up  action consent to judgment or fail to enter
appearance o ; , Judgment may be
entered against the defendant or defendants who have
consented to judgment or are in default and the
plaintiff may proceed on such judgment without
prejudice to his right to continue the action against
another defendant or other defendants.

(8) Judgment shall be entered by recording in
the Civil Judgment Book the particulars of the

judgment and the date of its entry.
OrpeEr No. XL
FURTHER PARTICULARS.

1. (1) A defendant may at any time ulter entering
appearance to defend and before delivery of the plea
apply to the plaintiff by notice for copies of all or any
of the accounts or documents upon which the action
is founded; and such copies shall be delivered by the
plaintiff within four days after receipt of such notice.

(2)-1If the plaintiff fails so to deliver such copies,
the action may, on application, be diswmissed with
COsTE

(3 The plaintiff shall, on notice, forthwith, allow
the defendant to inspect the originals of such accounts
or documents.

2. (1) Any party msy, by notice delivered not more
than four days aflier appearance 1o the case of a
suramons or after the delivery of any other pleading
or after judgment on any exception or objection to
leading has been given, require the party
ing to deliver such further
as 1s reasonably wuecessary ©s to any
“ified matters arising upon such pleading. )
{2y The party delivering such pleading shall, within
four days after rsceipt of such notice, deliver the
iuformation reasonably required,

(3) For the purposes of this ruls, the word
““ pleading >’ shall include summons, counterclaim,
plea, reply, and the schedule of docuwments prescribed
by Order XVII.

Orven No. XTI,
PAYVMENT INTO COURY.

defendant may at any iime pay iato court
itionally the smwount claimed in the summons
heveupon all further proceedings in the action
be stayed save as hereinafter provided for the

1

recovery of any costs not included in such pavment.




2. (1) A defendant may without prejudice pay an
amount into court by way of offer in settlement of the
plaintiff’s claim.

(2) A plaintiff may within ten days after receipt of
notice of such payment into court deliver a request for
the payment out to him of t'.¢ amount paid in and
further proceedings shall thereupon be stayed save as
hereinafter provided for the recovery of costs net
included in the payment.

3. A defendant paying money into -court after
entry of appearance in terms of Rule 1 or at any time
in terms of Rule 2 of this Order shall at the same time
deliver a notice setting out the amount paid into
court and whether it is paid in unconditionally under
Rule 1 or as an offer of settlement under Rule 2 and
if in the case of payment in under Rule 2 the amount
paid is offered in settlement of both claim and costs,

“stating that fact.

4. (1) The clerk of the court shall pay out to the
plaintiff any moneys paid into court under Rules 1 and
2 of this Order, provided tLat moneys paid into court
under Rule 2 shall ounly be paid eut on delivery of
the request mentioned in sub-rule (2) of that rule.

(2) A plaintifi entitled to payment out under sub-
rule (1) of this rule shall, save when a defendant
making payment in under Rule 2 states in his notice
of payment that the amount paid in is inclusive of
costs, be entitled to recover from the defendant the
costs incurred by him up to the time of payment into
court, together with his costs of obtaining payment
out, in the same manner as if an order for such cosis
had been made by the court,

5. Where money has been paid into court under
Rule 2 as an offer of settlement and tha court finds on
a trial of the action that there is not more due to the
plaintiff than the amount so paid in, the cowirt shali
first erder payvmeunl out to the plaintiff of so much
thereof as may be awarded to him (but subject to any
order or judgment against him for the defendant’s
costs) and shall then give judgment for the defendant
and shall order the plaintiff to pay the costs incurred
by the defendant after payment inte court and shall
make such order as may be just in regard to costs
previously incurred.

6. A defendant pleading tender shall on the day
of filing his plea pay into court the amount alleged
in the plea to have been tendered if such amount has
not already been paid to the plaintiff.

7. Save as provided in Rule 4 moneys paid into
court under this Order shall be paid out only upon
a judgment declaring who is entitled thereto or upon
the written consent of the parties.



Onrprr No. XIIT.

OBJECTIONS, EXCEPTIONS, AND SPECIAL
DEFENCES. -

1. (1) A defendant shall within seven days after
entry of appearance deliver particulars of any
exception to the summons or objection to the
proceedings: Provided that where the delivery of
documents or information has been requested in terms
of Order XI, particulars of the exception or objection
may be delivered within seven days after delivery of
such documents or information.

(2) A defendant failing! to deliver sech particulars
‘within such period may not thereafter raise any
exception or objection  without leave of the court
oranted on application after notice to the plaintiff.

. (1) The only exceptions that may be taken by
a defendant are:—

(a) That the summons does not disclose a cause of
action;

(b) that the summons is vague and embarrassing;
{c) that the summons does not comply with the
requirements of Order VII of these rules.

(2) The only objections that may be taken are:—
(a) That the summons has not been properly

served ;

(b)y that the court sued in has no jurisdiction in
respect of the defendant or has no jurisdiction
in respect of the cause of action stated in the
summons ;

{¢} that the copy of the summons served wupon
defendant differs so materially from the
original as to prejudice him in his defence;

(d) that the person upon whom the summons has
been served Is not the defendant;

(¢) mis-joinder or non-joinder;

(f) res judicata;

(g) prescription;

(h) nen locus standi in judicic, e.g., by reason of
minority or marriage in Lommunltv of
property ;

{z) that the defendant is being sued as a surety and
the principal debtor has not yet Leen excussed;

(7) wltra vires;

(k) discharge or suspension of action by statute;

(1) that a demand was necessary before action, und
was not made;

{(m) lis pendens;

{n) that the parties have agreed to refer the dispute
to arbitration :

(0) that taxed costs in a previous action between
the same parties for the same cause of action
remain unpaid after demand.



(:}) Where more than one claim is made In a
summoens exception or objection may be taken to any
one or more of such clalns.

3. (1) For the purpose of Rule 2 (2) (d) of this
Order the expression *‘ defendant ’’ in this Order and
in Order IX shall include a person upon whom a
summons has been served who alleges that he is not
the defendant eited in the summons and enters
appearance to object and objects on that ground. The
court may on the hearing of any such objection order
costs to be paid to or by such person as if lhie were a
party to the action

(2) 1f such ohjection he sustained the court instead
of dismissing the sammons may, if woved thereto by
the plaintiff, allow any necessary amendment and
order that it be served upon the person cited as
defendant.

4. (1) A defendant raising an exception that the
summons does not comply with the requirements of
Order VII shall set out particulars of the non-
compliance alleged.

(2) A defendant raising any objection shall in his
particulars state the facts on which the objection is
based. ‘

(3) A defendant raising the objection of non locus
standi in judicio by reason of his minority shall set
out as far as he is able the date and place of his
birth.

(4) A defendant raising the objection of non locus
standi in judicio by reason of her marriave shall set
out the date and place of her subsisting marriage, the
date and place of registration of any ante-nuptial
contract or other ceontract governing her marital
rc'ationship and the Christian name, surname, address
and occuration of her hushband as far os tliese are
known to her.

5. (1) A defendant may move to strike out any of
two or more claims in a summons which, not being
in the alternative are mutually inconsistent or are
based on inconsistent averments of fact, or to strike
out anv argumentative, irrelevant, suverfluous or
contradictory matter contained in the summons.

(2) The provisions of Rule 1 (1) of this Order shall
apply mutatis mutandis to the delivery of particulars
of such a motion.

C. (17 Saveasprovided in sub-rule (3) all exceptions,
objections or motions to strike out shall, if particulars
thereof have heen delivered before the bearing of any
application by the plaintiff for summary judginent, be
heard and determined at the hearine of such applica-
tion. If no sucb anplication be made either party
way on three days’ notice set down such exception,
objection ar motion for hearing.



(%) Evidence may be called by either party to
support or to repel an objection or an exception that

the summons does not comply with the requirements
of Order VII.

(3) If it appears that the evidence to be called in
terms of sub-rule (2) is, in the event of the dismissal
of the objection, ‘likely to be again adduced at the
trial of the action the court may, instead of hearing
the objection, order that it be pleaded as a defence
in the plea and that the costs of objection be reserved
for decision at the trial. sl /jfj/; id

7. In sustaining any d¢latory objection the court
may order the proceedings to be stayed and if there-
after the. ground of stay is removed it may on
application discharge the stay.

Orper No. XIV.

SUMMARY JUDGMENT.

1. (1) Where a defendant has entered an appearance
to defend, the plaintiff in convention may apply to
the court for summary judgment if the claim is only—

(a) on a liquid document;

(b) for a liquidated amount in money;

(¢) for the delivery of specified movable property;

(d) for ejectment:; or

(e) for any two or more such matters as are described

in {a}, {b), (¢) or (d);

in addition to costs.

(2) Such an application shall be made on not less
than three days’ notice delivered not more than four
days after the date of the defendant’s appearance to

defend; and the plaintiff shall deliver with such
notice—

(a) if the claim is illiguid, a copy of an affidavit,
made by himself or by any other person who
can swear positively to the facts, verifying the
cause of action and the amount claimed, if any,
and stating that in his belief there 1s not a
bona fide defence to the action and that
appearance has been entered solely for the
purpose of delay;

(b) if the c¢laim is liquid, a copy of the liquid
document on which the claim is founded.



2. (1) Upon the hearing of an application for
summary judgment, the defendant may—

(@) pay into court to abide the result of the action
the sum sued for, together with such sum for
costs as the court may determine:

(b) give security to satisfy any judgment which may
be given against him in the action; or

(©) satlsfv the court by affidavit delivered not later
than noon of the preceding day (which affidavit
may by leave of the court be supplemented by
oral evidence) that he has a bhona fide defence
to the action or a bona fide counterclaim against
the plaintiff. Such affidavit and evidence shall
disclose fully the patnre and grounds of the
defence or counterclaim.

(2) No evidence may be adduced by the plaintiff
otherwize than by the affidavit of which a cony was
delivered with the notice or by production without
evidence of the liquid document sued upon: nor may
any person who gives oral evidence be cross-examined
by the plaintiff, but such person may after examina-
tion by the defendant be examined by the court.

3. (1) Subject to Order XIIT of these rules, if the
defendant does not so either pay inte court or find
security or satisfy the court, the court may enter
sumImory odoment fer the r)lzuntlh

(2) {f the defendant so pays into court or finds
security or so satisfies the court, the court shall give
leave to defend, and the action shall proceed as if no
application under this Grder had heen made.

4, Where leave to defend is given under Rule 3 (2)
of this Order, the evidence given on the hearing of the
application for summary ]11d<?111ent shall not, at any
subseguent hearing, be adinissible (except by (:onsent)
in favour of the party on whose belialf it was given,
excepst im so far as the respective deponents and
witnesses are produced at such subsequent hearing for
cross-examination.

5. If, on the hearing of an application made under
this Grder, it appears (a) that a defendant is entitled
to leave to defend und another defendant is not so
entitled, or (b) that a defendant is entitled to leave to
defend as to part only of the claim, the court may—

(a) give leave to defend to a defendant so entitled

thereto and enter judgment against a defendant
not so entitled; or

(&) give leave to defend to the defendant as to

such part of the claim and enter judgment
against the defendant as to the balance of the
claim; or

(¢) make bofh orders mentioned in (a) and (b).



Orner No. XV.

PLEA.

1. (1) The defendant shall within seven days after
appearance or after delivery of further particulars in
terms of Order XI, or if application for summary
judgment be made, then within seven days after the
dismissal of such application or after the making of an
order giving leave to defend, or if exception or objec-
tion or motion to strike out be set down for hearing in
terms of Rule 1 of Order XIII. then within seven
days after the dismissal of such exception, objection or
motion or after any amendment of the suminons
allowed by the court at the hearing of such exception,
objection or motion, deliver a statement in writing
to be called a plea.

Provided that if an appeal be noted against a
decision on exception or ohjection or such proceedings
be brought in review, the plea shall be delivered within
such time as may be directed by the court of appeal
or, on application, by the court.

() If the defendant be the Government seven days
shall ke added in each case to the number of days
prescribed in Rule 1 (1) of this Order.

(3) The plea shall be signed by the defendant
or his attorney and shall set forth concisely and
succinetly the nature of the defence and particulars
of the grounds on which it is based.

2. (1) The defendant in his plea shall either admit
or deny or confess and avoid all the material facts
alleged in the particulars to the summons and shall
clearly and concisely state all the material facts on
which he relies. '

(2) A bare denial of liability or a defence of general
issue shall not be admissible; but the defendant may,
either as a sole defence, or in comhination with any
other defence not inconsistent therewith, denyv specifi-
cally any of the allegations in the summous.

3. (@) Where a tender is pleaded as to part of the
amount claimed, the plea shall specifv the items of
the plaintiff’s claim to which the tender relates.

(b) A plea of tender shall not be admissible unless
the amount of the alleged tender is paid into
court on the delivery of the plea, if not already paid
to the plaintiff. Swch amount shall only be paid out
to the plaintiff on the order of the court.



{¢) A tender after action brought shall (unless such
undertaking is expressiyv disavowed at the time of such
tender) imply an undertaking to pay the plaintifi’s
costs up to the date of the tender, and shall be valid
without a tender or payment into court of the
amount at which such costs may be taxed.

4. Where payment into court is alleged in the plea
the particulars shall show whether the payment in has
been made under Rule 1 or Rule 2 of Order XII or
by way of tender under ltule 3. If the nature of the
payment in be not specified it shall be deemed to be by
way of tender after action brought.

5. Every allegation of fact by the plaintiff which is
inconsistent with the plea shall be presumed to be
denied and every other allegation shall be taken to
be admitted.

6. If during the trial of an action it appears that
there is pruma facie evidence of a defence on some
other ground than that pleaded, the court may, on
application at the trial, ailow such new defence to be
then pleaded riva voce on such terms as to adjourn-
ment and costs as shall be just.

7. (1) £ plaintiff may within the time specified in
Rule 1 of Order XV1I and with or before delivering a
reply deliver particulars of an exception to the plea.

(2) A plaintiff may except .to the plea on the ground
either

(ay that it does not disclose a defence to the

plaintifi’s claim; or

(b) that it is vague and embarrassing; or

(c) that it does not comply with the requirements of

Rules 1 and 2 of thiz Order.

(3" A plaintifi excepting to a plea on the ground
specified in sub-rule 2 (c¢) of this rule shall in his
particulars of exception set out in what respects non-
compliance is alleged.

(4) Information delivered by the defendant in terins
of Rule 2 of Order XI shall be deemed to be included
in the plea.

8. (1) A plaintiff may move to strike out apy of
two or more fefences which, not being pleaded in
the alternative, are mutually contradictory, or any
argumentative, irrelevant, superfluous or contradictory
matter which meay be stated in a plea.

(2) The provisions of Rule 5 of this Order shall
apply mntatis mutandis to the delivery of particulars
of a motion to strike out.

9. (1) An exception to or motion to strike out matter
from a plea may be set down for hearing by either
party on four days’ notice.

(2) If such an exception or motion be sustained and
no application for amendment be made, or being made
be refused, the court may if the plea then disclose no
defence give judgment for the plaintiff.




OrpeEr No. XVI.
REPLY.

1. Where the defence is other than a bare denial
of one or more of the allegations of the summons,
the plaintiff may, within four days after the delivery
of the plea or after the delivery in terms of Rule 2 of
Order X1 of further information in respect of the plea,
deliver a statement in writing to be called a reply.

2. The rules applicable to the plea shall, mutatis
mautandis, apply to the reply.

3. Where the plaintiff does not within the time
limit deliver a reply, he shall be taken to have denied
all the allegations of fact contained in the plea.

4. Upon the delivery of a reply or, where no reply
is delivered, upon the expiration of the period limited
for reply, the pleadings shall be deemed to be closed. .

Orprr No. XVII.
DISCOVERY OF DOCUMENTS.

1. (1) After the close of pleadings either party may
deliver a notice to the other party calling on him to
deliver a schedule specifying the books and documents
in his possession or under his control relating to the
action which he intends to use in the action or which
tend to prove or disprove either party’s case. Such
schedule verified by affidavit shall be delivered by the
party thereto required within three days of the
delivery of the aforesaid notice. If privilege be
claimed for any of the documents scheduled, such
documents shall be separately listed on the schedule
and the ground on which privilege is claimed in
respect of each shall be set out.

(2) A book or document not so disclosed may not be
used for any purpose cn the trial of the action by the
party in whose possession or under whose control it is
without the leave of the court on terms as to adjourn-
ment and costs as may be just, but the other party may
call for and use such book or document in the cross-
examination of a witness.

2. Each party shall on notice forthwith allow the
other party to inspect and take copies of all hooks and
documents disclosed in terms of Rule 1, or specified
in a notice delivered in terms of Rule 3 of this Order;
and shall, on prepayment therefor, forthwith furnish
the other party with such copies thereof or extracts
therefrom as may be requested.

3. Either party may, by notice to produce, require
the other to produce, on the trial of the action, the
books and documents so disclosed and also anv other
books and descuments specified in detail; and such a
notice shall have the effect of a subpoena under Order
XXTIT of these rules as rezards all such books or
documents as are in the possession or under the control
of the party to whom notice is so given.




OwrpeEr No. XVIIL.

TRIAL.

1. (1) The trial of an action shall be subject to the
delivery by the plaintiff after th: pleadings have been
closed of notice of trial for a day or days approved by
the clerk of the court: Provided that if the plaintiff
does not within 14 days after the pleadings have beeu
elosed deliver notice of trial the defendant may do so.

(2) The delivery of such notice shall ipso facto
operate to set down for trial at the same time any
counterclaim made by the defendant.

(3) Service of such notice shall be effected at least
seven days before the day so approved.

2. The trial of an action shall take place at the
court-house from which the summons was issued,
unless the court shall otherwise order.

3. A witness who is not a party to the action may
e ordered by the court—-

ta} to leave the court until his evidence is required

or after his evidence has been given; or

() to remain in court after his evidence has heen

given until the trial is terminated or adjourned.

1. (1) The court may, hefore proceeding to hear
evidence, require the parties to state shortly the issues
of fact or questions of law which are in dispute and
may vecord the issues as so stated.

{2y Tf the guestion in dispute is a question of law
and the parties are agreed upon the facts, the facts
may be admitted in court, either wiva wvoce or by
written statement, Ly the parties and recorded by the
court, and judgment may be given thereon witheut
further evidence.

(3) When questions of law and issues of fact arise
in the same c¢ase and the court i1s of opinion that the
case may be disposed of upon the questions of law only,
the court may require the parties to argue upon those
guestions only and may give its decision thereon lefore
taking evidence as to the issues of fact and may
give final judgment without deéaling with the
issues of fact if the decision upon the questions of law
warrants such judgment.

5. (1) (@) If on the pleadings the burden of proot
is on the plaintiff he shall first adduce his evidence.

(b) If absolution from- the instance is not then
decreed, the defendant shall then adduce Lis evidence.

(2) Where such hurden of proof is on the defendant,
the defendant shall first adduce his evidence, and the
plaintiff shall thereafter adduce his evidence.

(3) (a Where the burden of proving one or more
of the issues is on the plaintiff and that of proving
others is on the defendant, the plaintiff shall first




call his evidence on any issues proof whereof is upon
him, and wmay then close his case, and the defendant
shall thep cill his evidence on all the issues.

() If the plaintiff has pot called any evidence
(other than that necessitated by his evidence on the
issues proof whereof 1s on him) on any issues proof
whereof 1s on the defendaut, he shall have the right
so to do after defendant has closed his case. 1f he has
called any such evidence, he shall have no such right.

(4) In case of dispute as to the party upon whom
the burdes of proof rests. the court shall direct which
party shall first adduce evidence.

() Either party may, with the leave of the court,
adduce further evidence at any time before judgment;
but such leave shall not be granted if it appears to the
court that such evidence was intentionally withheld
out of its proper order.

{6) The court may at any time before judgment,
on the application of either party or of its own motion,
recall any witness for further examination.

{7y Any witness may be examined by the court, as
I as by the parties.

{8) After the evidence on behalf of both parties has
been completed, the party who first adduced evidence
may first address the court and thereafter the cther
party, and the party who first adduced evidence may
reply.

6. Where the court has aunthorised the evidence of
any witness to be taken on interrogatories, such inter-
rogatories, shall be filed within four days of the order,
and cross interrogatories within four days thereafter.

()RDE; No. —X .
WITHDRAWAL, DISMISSAL AND
SETTLEMENT.

1. Where the summons has not been served or the
period limited for entry of appearance to defend has
expired and no such appearance has been entered, the
plaintif’ may withdraw the summons by notice to the
clerk of the court.

2. (1) Save as provided by Rule 1 of this Order 2
plaintiff or cpplicant desiring to withdraw an action or
application against all or any of the parties thereto
shall deliver notice of withdrawal.

(2) Any party served with notice of withdrawal
may within 10 days thereafter apply to the court for
an order that the party so withdrawing shall pay the
applicant’s costs of the action or application with-
drawn, together with the costs incurred 1n so applving :
Provided, however, that where the plaintiff in the
notice of withdrawal embodies in such notice a consent
to pav the costs, such consent shall then have the force
of an order of court, and the clerk shall tax the costs
on the reruest of the defendant.



(3) Any party may by delivery of notice abandon
any specified claim, objection, exception or defence
pleaded by him; and such notice shall be taken into
consideration in taxing costs.

3. A defendant may, if the plaintiff has not within
14 days after the pleadings have been closed given
notice o« trial either for a day not more than 21 days
distant or for the first day obtainable from the clerk
of the court, apply to the court to dismiss the action
for want of prosecution; and the court may on such
application either dismiss the action with costs or
make such other order in regard thereto and as to the
costs of the application as may be just.

4. (1) Application may be made to the court by
either party at any time after entry of appearance
and before judgment to record the terms of any
settlement of an action without entry of judgment
agreed to by the parties.

(2) Save when the application is made in court
during the hearing of any proceeding in the action at
which the other party is represented or when a written
waiver by such other party, which may be included in
the statemecunt of terms of settlement, of notice of the
application is produced te the court, snotice of the
application shall be delivered.

(3) At the hearing of the application the applicant
shall lodge with the court a statewent of the terms of
settiement cigned by all parties to the action, and if
no objection thereto be made by any other party the
court shall note that the action has been settied ou the
terms set out in the statement, and thereupon all
further proceedings in the action shall, save as heve-
inafter provided be stayed.

4y Wh the terms of settlement provide for the
future tullilinent by one or both parties of stated
couditious aud that in default of fulfilment the entry
of a judgment in the action 1n terms specified 1n the
statewisznt may be sought by the cther party, such
other party may at any time within twelve months
thereafter apply for the entry of such judgwment.
Sach application shall be on notice to the party alleged
to be in default setting forth particulars of the breach
by the respondent of conditions of the terms of
settlement.

(5) After hearing the parties the court may—

it

(a) dismiss the application;

(by enter judgment for the applicant as specified
it the terms of settlement;

(¢) set aside the settlement and give such directions
for the further prosecution of the action as it
may deem fit;

(d) make such order as may be just as to the costs
of the application.



Orper No. XX.
RECORDS OF PROCEEDINGS.

1. (1) Minutes of record shall be made of—

(a) any judgment given by the court;

(b) any viva voce evidence given in court; =

{¢) any-objection made to any evidence received or
tendered; and

(d) the proceedings of the court generally.

(2) The court shall also duly mark each document
put in evidence and note such mark on the record.

(3) Such minutes and marks may be made by the
clerk of the court; and, save where made by the clerk
of the court, or as hereinafter provided, they shall be
made by the presiding judicial officer.

2. (1) The court may appoint a shorthand writer to
take down in shorthand a note of viva voce evidence
and proceedings, and such appointment may be made
either generally for the purposes of the court or
specially for the purposes of any particular mafter.

(2) A party shall be entitléd to a transcript of any
such shorthand note on payment to be fixed from time
to time by the High Cemmissioner but not to exceed a
fee of 1s. for each 100 words.

{3) In the event of an appeal being noted and set
down for hearing such shorthand note shall, so far as
velevant to the appeal, be transeribed and certified on
oath by such shorthand writer as a true record of the
proceedings and such transeript shall thereafter form
part of the record.

3. (1) Any party may, not later than seven days
after judgment or, where the note has been taken in
shorthand, after the transcription thereof has heen
completed, apply to the court to correct any errors in
the note; and the court may correct any such errors.

(2) U, before the hearing of the application, all
parties affected file a consent to the corrections
claimed, no costs of such application shall be allowed ;
otherwise costs shall be in the discretion of the court.

Orper No. XXT.

APPLICATIONS.

~ -

i. BExcept where otherwize provided, an application
to the court for an order affecting any other party or
person shall be on not less than three days’ notice to
such other party or perscn stating shortly the terms of
the order applied for and the time at which the
application will be made to the court.



2. (1) Except where otherwise provided, an appli-
cation need not be supported by affidavit; but in the
event of any dispute arising as to the facts the court
may—

{a} receive evidence either viva voce or by affidaviv
and try the issues in dispute in a suminary
niapner, or

(h) order that the 1ssues shall be wied by way vi
action, that the applicant shall be plaintiff and
the respondent be defendant and that the notice
of application shall stand as suminons or that
the applicant shall deliver such particulars of
his claim as are prescrived in Urder V11 of these
rules within seven days or such shorter time as
the Court may appoint.

(2) For the purposes of the action, appearance to
defend shall be deemed, when the notice of appiication
is ordered to stand as summons, to have been entered
on the day on which such order is made, and when the
applicant is ordered under this rule to file particulars,
to have been entered on the day on which such
particulars are delivered.

3. Unless the court shall otherwise order, minutes
other than the minutes of the record shall not be
drawn ap of orders on application on wnotice; and
notice or service of such an order to or on any person
who has had notice of the application shall not be
necessary.

4. (1) Ixcept where otherwise provided, an ez parie
application shall be made in writing stating shortly
the terms of the order applied for and the grounds on
which the application is wade and shall be signed by
the party making the application.

(2) Except where otherwise provided, an ex parie
application shall not, unless required by the court
in any case, be supported by affidavit or other
evidence.

(3) Any person ailected by an order made ez parte
may apply to discharge it with costs on not less than
24 hours’ notice

5, In every application the person substantially
interested shall be made respondent.

6. All interlocaiory matiers may be dealt with upon
application and any application which may be made
ex parte may at the applicant’s election be made on
notice.

7. Al opposed applications shall be heard in open

i

courr.



OrpeEr No. XXT1.

RRESTS, INTERDICTS, ATTACHMENTS, AND
MANDAMENTEN VAN SPOLIE.

1. (1) Except where otherwise provided ‘in these
rules, every application to the court for an order of
arrest, interdict or attachment or for a mandament
van spulle under section sizteen of the Proclamation
may be made er parte.

) Every such exr parte application shall be upon
affidavit stating shortly the facts upon which the
application is “made and the nature of the order
applied for.

2. The court may, before granting an order upon
such an application, require the applicant to give
security for any damages Whl(‘h may be caused by
‘such order and may require such additional evidence
as it may think fit.

3. (1) Every order made er parte (other than an
order for the arrest of any person) shall call upon the
respondent to show cause against it at a time stated
in the order, which shall not be a less time after
service than the time allowed by these rules for
appearance to a summons, unless the court shall give
leave for shorter service,

(2) The return day of an order may be anticipated
by, the respondent upon 12 hours’ notice to the
applicant.

4. (1) ‘A copy of any order made ex parte and of the
affidavit, if any, on which it was made shall be served
forthwith on the respondent thereto.

(2) Where cause is shown against any such order
the court may order the depohenb to any such
affidavit to attend for cross-examinatiown.

(3) Any order made er parte may be discharged or
varied ‘by the court on cause shown by any person
affected ‘thereby ; and on such terms as to costs as may
be just.

5. (1) An order made ez parte shall ipso facto be
discharged upon security being given by the respon-
dent for the amount to which the order relates
together with costs.

(2) Such security may be given to abide the result
of the action instituted or to be instituted; and may
be assigned by the respondent to part only of the
order and shall in that event operate to discharge‘the
order as to that part only. ‘

(3y Unless the court shall otherwise order, the
messenger may release any person arrested upon such
person giving security to the satisfaction of the
messenger that he will appear upon the return ‘day
of the arrest.



6. (1) The minutes of any order required for
service or execution shall be drawn up by the party
entitled thereto and shall be approved by the clerk of
the court.

(%) The copies of such minutes for record and
service shall be made by such party and the copy for
record shall be signed by the clerk of the conrt.

7. An interdict and a warrant of arrest other:than
for civil 1mprlsonment may be executed on any. day,
at any heur, and at any place,.

Oxnrr No. XXIII.

SUBPOEN AS.

1. The process of the court for compelling the atten-
dance of any person to give evidence or to produce
any books, papers or documents shall be by subpoena
issued by the clerk of the court and sued out by the
party desiring the attendance of such person. In
the case of evidence taken on commission, such process
shall be sued out by the party desiring the attendance
of the witness, and issued by the District Commis-
sioner.

2. (1) There shall be delivered to the messenger (if
the party suine out the subpoena desires it to e served
throuch the messenger) together with the said sub-

oena so many copies thereof as there are witnesses to
Ee summonred, and also snch sum or sums-of money as
the party for whom thev are to be stmmoned intends
that the mescenger shall pav or offer to the said
witnesses respectively for their conduct money.

The court mav set aside service of anv subpoena if
it shall appear that the witness served was not given
reasonable time to enable him to appear in pursuance
of the subpoena,

OrpER No. XXIV.

INTEREST.

1. Where the defendant has not consented to
judgment 24 hours before the exniration of the time
allowed for apvearance to defend, interest from the
date of issue of the summons to the date of judoment
may in the judgment be added to the amount claimed
in the summons at the rate claimed in the suminons
or, if there be nao such rate, then at the rate of six per
cent. per 'mnum

2. F-erv Sudoment for pavment of monev shull bear
1nt9re<t from the Jdate nf sndoement <»til navment at
such rote a2 mav he adindoed or. 1f there he no such
rate, then at the rate of six per cent. ner annnm,



Ouprr No. XXV.

ECUTION,

1, (1) The process for the execution of any judgment
for the payment of money, for the delivery up of
goods or premises or for ejectment shall be by warrant
issued and signed by the. clerk of the court and
addressed to the messenger.

{2} Such process may be sued out by any person in
whose favour any such judgment shall "have been
given, if such judgment is not then satisfied, stayed or
auspended

(3) Such process may at any time, on payment of
the fees incurred, be withdrawn or suspended by
notice to the messenger by the party who has sued
out such process.

- A request in writing made frooy time to time by such

person to defer execution of such process for a definite
puwd not being longer than one month shall not be
deemed to be a suspension.

(4) Any alterations in such process shall be initialled
by the clerk of the court before such process is issued
by him,

{b) Any such process shall be invalid if a wrong
person is named therein as a party; but no such
process shall be invalid merely by reason of the mis-
upexhn‘ez of any name therein, or of any error as to
dat

{6) Where the wmessenger is in doubt as to the
validity of any altas chment or contemplated attach-
ment, he may require that the party suing out the
process shall give security to indemnify him.

{7y Hxcept where judgment has been entered by
consent or default, execuiion shall pot be issued with-
ond special leave of the court applied for at the time
of granting the judgment, bsfore the day following
that on which the judgment is given.

(&) Urless otherwise ordered 'bx' the court, the costs
fmd expanses of fssuing und levying execution shall be

. first charge on the proceed: Of the preperty sold in
eLecutla" “nd may. ‘so far as such proceeds are
insufficient be recovered from the execution debtor
as. nrwts awarded by the court.

{ess the summons commencing the action has
ed upon the defendant personally or he has
Lﬂtélef' appearance to defend or notice of attachment
Has been given to him personally—

{a} the judgment creditor shall, if any properiy
corporeal or incorporeal is attached in execu-
tion give, at least seven days before the day



appointed for the sale of such property, security
to the satisfaction of the messenger for the pay-
ment to the execution debtor if such attachment
be set aside of any sum which the execution
debtor may in law be entitled to recover from
the execution creditor for damages suffered by
reason of such attachment or of any proceedings
consequent thereon; and if security be not given
the attachment shall cease to have effect: Pro-
vided that the execution debtor may by endorse-
ment to that effect on the writ of execution
dispense with the giving of security under this
rule;

(b if moueys are received by the messenger under
any form of execution otherwise than as the
proceeds of the sale in execution of property in
respect of the altachment of which security has
been given in terms of paragraph (a) of this
rule, such moneys shall not be paid to the
execution creditor until he has given security
for the restitution of the full amount received
by the messenger if the attachment thereof be
thereafter set aside: Provided that the execu-
tion debtor may in writing over his signature
dispense with the giving of such security;

(¢) the prescribed fee for security given under this
rule shall without taxation be recoverable as
part of the costs of execution:

{d} any surety bond or other document of security
given in terms of this vule may be sued upon by
the execution debtor without formal transfer
thereof to him.

2. (1) Where a judgment debtor 1s a pariner in a
firm and the judgiwent 1s against him for a separate
debt, the court may, after notice to the judgment
debtor and to his firm, appeint the messenger as
receiver to receive any moneys payable to the judg-
ment debtor in respect of his Interest in the paviney-
ship.

(%) Such appointment shail, until the judgment debt
is satisfied, operate as an attachment of the interest
of the judzment debtor in the partnership assets.

(3) Where the judgment 1s agalpst a firm, uhe
partnership property shall first be exhausted, so fas
as it is known to the judgment creditor, before the
judgment is executed against the separate property of
the partners.

3. (1) Subject to any hypothec existing prior to
attachment, all warrants of execution lodged with the
messenger on or hefore the day immediately preceding
the date of the sale in execution shall rank pro rata
in the distribution of the proceeds of the goods sold
in execution.




(2} Withdrawal of attachment shall be effected by
note made and signed by the messenger on the writ of
execution that the attachment is withdrawn stating
the time and date of the making of such note. The
messenger shall give notice in writing of the with-
drawal and of the time and date thereof to the execu-
tion creditor and the execution debtor and to any
person by whom a claim to-the property attached has
been. lodged with him.

4, (1) If any property taken in execution is claimed
by any third: party as his property, the messenger shall
on receipt of the claim forthwith give notice to the
execution creditor.

{2)- It the execution creditor gives the messenger
notice within. two dayvs thereafter that he admits the
claim, he shall not be liable for anv costs, fees or
expenses afterwards incurred, and: the messenger may
withdraw from possession of the property claimed.

{3) On completion of any sale in execution of
property whether movable or immovakle the messenger
shall attach to his return a vendu roll showing details
of the proverty sold. the prices realised and, where
known, the names and addresses of the purchasers.

(4) A messenger shall not at a sale in execution
purchase any of the property offered for sale either
for Liimself or for another person. :

Acainst MovasrLe Proprertry.

5. (1) The messenger shall upon receiving a
warrant directing him to levy execution on movable
property repair to the house or place of business of
the execution debtor within 24 hours (to which period
shall te added, if such house or place of business be
situate outside the limits of the town or place where
the court is holden. one additionul dav for each 25
‘miles, or part of 256 miles between such limits and
such house or plare of husiness) or as soon as c¢ircum-
stances permit and there demand payment of the judg-
ment Jelt and costs or else require that <o wuch
movakle proverty be pointed out as the said messenger
may deem sufficient to satisfy the exigency of the
warrant, and if such last-mentioned reauest be com-
plied with the said messenger shall make an inventory
and valuation of such movable property: but if the
dehtor dass ot nolnt oot gnueh DY"“QPMZV the said
‘messenger shall immediately make an inventory and
valuation of so much of the movalle property
belongine to the delitor as he may deem sufficient to
satisfy the execution.

(2) So far as may be necessary to the execution of
any such warrant, the messenger mayv oven any doer
of or in any premises. or of any piece of furniture in
any premises, if opening be refused or if there be no



person there who represents the person against whom
such warrant is to be executed; and the messenger
may, 1f necessary, use forve to that end.

(3) The messenger shall exhibit the original warrant
of execution and shall deliver to the debtor or leave
on the premises a copy thereot,

(4) When the foregoing requirements of this rule

have been complied with by the messenger, the goods
so inventoried by him shall become and be judicially
attached.
. (9) The messenger shall deliver a copy of the said
inventory signed by himself to the debtor or leave the
same o't the premises, which copy shall have sub-
joined thereto a notice of the attachment.

(6) Where specie is found and attached, the
number and kinds therof shall be specified in the
inventory and where any documents are attached they
shall also be so specified; and such specie or
documents shall be sealed up and conveyed to the
office of the messenger.

(7) Where any person whose movable property has
been so attached undertakes in writine, together with
some sufficient surety, that the same shall be produced
on the day appointed for the sale thereof if the judg-
ment creditor shall not be sooner satisfied in respect
of his judgment debt, then the messenger shall leave
the said property so attached and inventoried as afore-
said, other than specie or documents, upon the
premises where the same was found. The judgment
creditor may by endorsement on the writ or by written
notice given to the messenger dispense with the
joinder of a surety in the undertaking.

(8) If an undertaking to produce the said goods be
not given as provided in sub-rule (7) of this rule—

(a) the messenger shall either remove the same to
some convenient place of security or, if the
same be cattle or such property as it may be
inconvenient to remove, may leave the same
upon the premises in the charge and custody of
some person for him until the day appointed
for the sale thereof;

(b) where the messenger is Instructed by the
judement creditor to remove the goods
attached, he shall do so within 48 hours after
the attachment; and he shall in the meantime
leave the same in the charge and custody of
some person for him;

(¢) such a custodian may not use, let or lend the
attached goods, nor permit them to be used,
let or lent, nor may he in any way do anything
which will decrease their value, and, if the
goods attached shall have produced any profit
or increase, the custodian shall be responsible
for any such profit or increase in like manner
as he is responsible for the goods originally
attached;



(d) if such custodian makes a default in his duty he
shall not be entitled to recover any remunera-
‘tion for his charge and custody.

(93 Any moevable property sold in execution of the
process of the said court shall be sold publicly and
for ready money by the messenger to the highest
bidder, at or as near to the place where the same was
taken or to which the same has been g0 removed as
aforesaid as may be advantageous for the sale thereof;
and the said messenger shall publish notice of the
sale in some local or other newspaper circulating in
the district, and shall seven days at least before the
day appointed for the said sale affix notice of the
said sale and of the day and place thereof on the door
of the court-house or on some other public building in
the place where the said court is holden, and also at or
as near as may be to the place where the said sale is
actually to take place: Provided that it shall not be
necessary to publish notfice of the sale in a newspaper
if in the opinion of the messenger the value of the
attached goods does not exceed the amount of twenty
pounds. .

(10) The day appointed for the sale shall be not less
than fourteen days after the time of seizure or
attachment: Provided that, where the goods attached
are of a perishable nature or with consent of the
execution debtor, the court may, upon application,
reduce either or both of the periods mentioned in this

rule to such extent and on such conditions as it may
think fit.

(11} A sale in execution shall be stopped as scon as
sufficient money bas been raised to satisfy the said
warrant and the costs of the sale.

_ (12) Should the messenger have a halance in hand
after pavment of the judement creditor’s claim and
costs. he shall pay the same to the judgment debtor
if he can be found; otherwise he shall pay such
balance into court.

6. Where the property attached in execution is a
lease or a bill of exchange, promissory note, bond,
or other security for the payment of money—

(a) attarhment shall not be complete until affer
rotice to the lessor, lessee or person liable on
the bill of exchange or other security, as the
case may be;

(D) the attachment shall not be valid unless and
until the ' instrument 1in ‘question is taken
nossessinn of by the mescenger and notice has,
in the case of a re~istered lease, been given to
the Recistrar of Deeds.



7. Where the movable property sought to be
attached 1s the interest of the execution debtor in
property pledged or sold under a suspensive condition
to a third person—

(a) attachment shall be effected by service by the
messenger on the execution debtor and on such
third person of notice of the attachment with
a copy of the warrant of execution, whieh
service may be effected as if such notice were
a summons;

(b) the messenger may, upon exhibiting the original
of such warrant of execution to the pledgee or
purchaser, enter upon the premises where such
property is and make an inventory and valua-
tion of the said property.

Acarnst IMmmovasLeE PropErTY.

8. A warrant of execution against immovable
property shall state the situation and nature of the
immovable property sought to be attached sufficiently
to enable it to be 1dentified.

‘9. (1) The mode of attachment of immovable
property shall be by notice by the messenger served
(in like manner as a summons) together with a copy of
the warrant of execution upon the execution debtor as
owner thereof and upon the Registrar of Deeds or
other officer charged with the registration of such
immovable property, and upon all registered holders
of bonds registered against the property attached, and
also, if the property is in the occupation of some
person other than the execution debtor, upon such
occupier.

(2) The messenger shall thereupon ascertain and
record whether the said property is subject to any
claim ranking in priority to that of the execution
creditor.

(3) The messenger may by notice, served in lie
manner as a summons, require the execution debtor
to deliver up to him forthwith all documents in his
possession or under his control relating in any way
to his title to the said property. ;

(4) Where the said property is situate in some
district other than that in which the judgment was
given, the messenger of the court of the latter district
shall forward the writ to the messenger of the court
of the district in which the said property is situate,
who shall, after obtaining the endorsement of a
judicial officer thereon, as provided by section five
(2) of the Proclamation, vroceed to attach the property
in the manner provided in this rule.

10. (1) The messenger shall appoint a day and place
for the sale of such property, such dav being. except
by special leave of the court, not less than one month
after service of the notice of attachment:; and he shall



cause the sale to be advertised at least twice in the
Official Gazette and in some local or other newspaper
circulating in the district by an advertisement con-
taining a short description of such property and its
situation, the time and place for the holding of the
sale and the material conditious thereot.

(2) Any person aileging a claim ranking in priority
to that of the execution creditor may apply to the
court to set aside the execution at any time before
registration of transfer to tle purchaser, and the
court may make such order upon the application as it
thinks just.

(3) The conditions of sale shall be prepared and
delivered by the execution creditor, but the execution
debtor may bring them before the magistrate to be
settled bv him on application made not more than four
days after a copy of such conditicns shall have been
delivered.

{4) The execution creditor may appoint the convey-
ancer for the purposes of sale and transfer.

{6) {a) The execution creditor or any person having
ar. interest in the due and proper realisation of such
property may, by notice given to the messenger within
fourteen days after attachment, but subject to the
provisions hereinafter contained, require that such
property shall be sold by an auctioneer in the or dinary
course of business; and may in such notice nominate
the auctioneer. to be emploved

() Where such notice is given by any person other
than the execution creditor, such notice shall be
accompanied by the deposit of a sum sufficient te cover
the additional expense of a sale by an auctioneer in
the ordinury course of business and iu default of
such a deposit such notice shall be void, and such
notice shall lapse if in fact the services of an
auctioneer are not ohtainable; 1if after satisfying
the execution creditor there are surplus proceeds of
such property, such deposit shall be returned to the
depositor, but if there is not such a surplus such
deposit shall, as far as may be necessary, Le applied
in payment of the auctioneer’s fees and expenses.

(¢) 1f two or more such notices are given, the first
shall have the preference.

{6) The sale shall be by public auction without
reserve and the property shall, subiject to the condi-
tions of sale, be knocked down to the highest bidder.

(7) The sale shall be held in front of the court-
house of the district and in the presence of a District
Commissioner or Assistant Tistriect Commissioner
or such person as the District Commissioner may
appoint, whose certificate that such sale was duly
and properly conducted and of the name of the
execution debtor and of the purchaser and of the
amount of the purchase price shall be conclusive
evidence thereof: Provided that when the sale 1s in



execution of a judgment of a periodical court, the
District Commissioner may authorise that the sale be
held before that court-house in the presence of such
person as he may appoint.

(8) Where the said property is situate in a district
other than that in which the judgment was given, the
sale of the said property shall be effected by the
messenger of the court of the district in which it is
situate in the manner provided in this rule.

{9) The messenger may and shall upon such certi-
ficate give transfer to the purchaser upon payment by
the purchaser of the purchase money and upon perfor-
mance of the conditions of sale and may for that
purpose do anything necessary to effect registration of
transfer, and anything so done by him shall be as
valid and effectual as if he were the owner of the
property.

(10) (a) The messenger shall not pay out the pur-
chase money until transfer has been given to the
purchagser. 1f transfer has not been so given within
fourteen days after the receipt by the messenger of
any purchase money, he shall pay the same into court.

(&) On production of evidence that transfer has been
ziven to the purchaser, the clerk of the court shall pay
to the messenger the amount paid into court under
paragraph (a).

{(¢) When a transfer to the purchaser of the property
has been duly effected the messenger shall, after
deduction therefrom of any amount payable to him
for his costs of execution, pay to the judgment credi-
tor the purchase price or so much thereof as shall be
sufficient to satisfy the judgment creditor’s claim and
costs, and shall, subject to the provisions of section
forty-four of the Proclamation and if there were
immediately prior to the transfer no bonds registered
against the preperty, pay any balance remaining in
his hands to the judgment debtor, if be can be found
and if he cannot be found, shall pay such balance into
court.

1f there were imimediately prior to the transfer
bonds registered against the property, the messenger
shall pay such balance into court and shall at the
same time apply in manner provided in Order XXVI
for the 1ssue of interpleader summons calling upon the
judgment debtor and the Lolder or holders of such
bond or bonds to appear and establish their claims to
such balance.

(d) The messenger shall when endorsing on or
ansexing to the warrant the result of the execution
required by Urder II, Rule 4, show also the disposal
of the amount recovered by him, supported by the
receipts of the judgment creditor and of the person
entitled to the balance, if any.



OrpEr No:. XXVI.
INTERPLEADER.

1. ‘Relief by way of interpleader may be granted—

(a) where the person seeking relief (in this Order
called the applicant) is under any liability for
any debt, money or movable property, for or in
respect of which he is or expects to be sued by
two or more parties (in this Order cailed ** the

~ clatmants ’) making adverse claims thereto;

(b) where the applicant is the messenger of the
court and claim is made  to any property
attached by him in execution under any process
of the court or to the proceeds or value of any
such property by any person other than the
person against whom the process issued and the
execution creditor has not after notice admitted
the claim in manner provided by Order XXV,
Rule 4;

(¢) when the execution creditor has not admitted
the claim as provided in Order XXV, Rule 4,
within two days after he has had notice thereof,
the messenger shall forthwith prepare and sue
out a summons in the form of specimen No. 33.

2. An applicant other than the messenger shall
annex to the summons sued out in terms of the next
succeeding ruie an affidavit setting out—

(a) that he claims no interest in the subject matter

in dispute other than for charges or costs; and

{b) that he does not collude with any of the

claimants; and

(¢) that he is willing to pay or transfer the subject

matter Into court or dispose of it as the court
may direct.

3. The applicant may take out a summons calling
upon the claimants to appear and state the nature and
particulars of their claims, and either to maintain or
relinquish them.  When the applicant 1is the
messenger, the clerk of the court shall sign and issue
the interpleader summons without fee, but when the
judgment is delivered, the court shall direct which
party shall pay the fee, and such party shall there-
upon pay to the clerk of the court the appropriate fee
prixvided in Table D of the Second Annexure to these
rules. ‘

4. (1) If a claimant does not appear in pursuauce
of the summons or having appeared neglects or refuses
to comply with any order made after his appearance,
the court may make an order declaring bim and all
persons thereafter claiming under him barred against
the applicant; but the order shall not affect the rights
of the claimants between themselves.



(2) 1If one or more claimants appear in pursuance of

the summons, the court may—

{a) order any such claimant to state, orally or in
writing, on oath or otherwise, as to the count
may seem expedient, the nature and particulars
of his claim;

(b) order that the muatters in issue shall be tried
on a day to be appointed for that purpose;

{¢) order which of the claimants shall be plaintiff
and which defendant for the purpose of trial;

or
(d) try the matters in dispuie in o supunary
manner.

5. Where the matters in issue are tried, whether
summarily or otherwise, the provisions of Order
XVIII as to the trial of an action shall mutatis
mutandis apply.

6. The court may, in and fer the purpose of any
interpleader proceedings, make all such orders as to
any additional expenses of execution occasioned by
the claim as may he just, and may make such order
as may be just as tc the payment of costs incurred
by the applicant.

Orxver No. XX V11

CIVIL, IMPRISONMENT.

!. The process of the court for swwmmoning wny
person for civil impriscument shall be signed and
issued by the clerk of the court and shall also be
signed by the party suing out the same. When ihe
judgment or order in respect of which proceedings
for eivil nwprisonment are taken was given in any
other court, the clerk of the court shall not issue
the process uuntil there shall be lodged with him «
copy of the judgment or order in such other eouri
duly certified by the clerk of such court.

2. The warrant of the court for the civil tiwnrison-
ment of any person shail be signed and issued by
the clerk of the eourt and shall be addressed to the
messenger of the court and to the kKeeper of a specified
prison or gaol. The execution of such warrant may
at any time before the arrest of the judgment debtor
he staved by the judgment creditor.

3. Where an order is made for civil imprisonment
to be suspended so long as certain instalments are
paid, the clerk of the court may beiore issuing =
warrant of civil imprisonment require the party
applying therefor to satisfy him that the debior has
failed in due payment of any such instalment.

4. An application by the judgment debtor for the
suspension, variation or discharge of a decree or
warrant of civil imprisonment shall be made on
notice.




5. Where there are two or more orders of civil
imprisonment against the same debtor, such orders
shall be cumulative with effect according to priority
of issue of the respective warrants, unless otherwise
directed by the court.

6. A warrant for ecivil imprisonment may be
executed at any hour on any day except Sunday,
Christmas Day, and Cood Friday, and at any pla(,e
exeept within the residence of the person to 'be
imprisoned or the precincts thereof.

Unrper No. XX VIIL.
GARNISHEE ORDERS.

1. (1) Save as provided in Rule 7 of this Order,
application for a garnishee order may be made ez
parte supported by an affidavit setting forth—

(a) that the applicant has obtained judgment
agaiust the judgment debtor in a Dastrict .
Commlssmner s court; unless the judgment was
obtained in the court in which the application
is made, a certified copy of such judgment
shall be sannexed to the affidavit;

(b) that such judgment is still unsatisfied, naming
the amount still payable thereunder;

(¢) that the garnishee resides, carries on business
or is employed within the district and is
indebted to the judgment debtor, setting out
the cause of the said debt and whether or not
it is for salary -or wages and the amount of
the debt or that such amount is not knewn

; to the deponent;

(d) that the debt is, at the time of the application,
due and pa,vable and

(e) if the debt is in tespect of salary o1 wages,
that the judgment debtor will, after the
execution of the order sought have a sufficient
balance of income to maintain himself ‘and
those dependent upon him, giving details.

(2) If in open court the judgment debtor admits
sufficient of the facts set out in sub-rule (1) of this
rule to warrant an attachment being granted, such
admissions shall be recorded and apphication for a
garnishee order may ‘be made orally without an
affidavit.

(3) Upon such application the court mav reguive
such further evidence as it shall see fit.

2. (1) Uypon such application the court may order
the garnishee to pay to the messenger so much of
the debt due and payable from him to the -debtor
as may be suffielerit to satisfy the said judgment
together with the costs of the garnishee “roceedings
(including the costs of service) or failing ‘such



payment to appear before the court on a dayv to be
named in the said order and show cause why he
should not pay such debt.

(2) The clerk of the court shall note upon the face
of such order the day and hour at which 1t was made.

(3) Such order shall be served upon the garnishee
and upon the judgment debtor and shall operate
i#s an attachment of the said debt in the hands of
the garnishee.

(4) Every such order ghall bear upon the face there-
of the following note in bold type—

To the above-named Garnishee—If the debt
due by you to the above-named judgmernt debtor
was not owing both at the day and hour above-
mentioned and at the time when this order was
served upon you, you should appear at the court
and prove the facts. 1f you do not appear, you
may e compelled to pay the debt twice over.

To the above-named Judgment Debtor.—1f the
judament against vou has been satisfied, or is,
for any reason, no longer operative against you,
or if the debt is not due and payable or is
due to you for salary or wages and its attachment
will not leave you a suflicieni amount to enable
vou to maintain yourself and those dependent
on you, you should appear at the covrt and
prove the facts; but you cannot be heard on
any other point.

3. (1) The judgient debtor may appear upon the
return day and shall have a locus standi to cppose
the confirmation of the order but only upon the
ground of irregularity in the proceedings or that the
Jurlnme nt had been satisfied otherwise than under the
garnishee crder or was for some other reason not
opera’rlve against him at the time when he received
notice of the garnishee application or that the debt
sought to be attached is not due and payable or that
it is due for salary or wages and that its attachment
will not leave him a sufficient amount to maintain
himself and those dependent on him.

(2) If, upon the return day, the judgment debtor
satisfles the court that the judgment was not so
operative, or that the debt is not due and payable, the
order shall be set aside; and all the subsequent rules
of this Order shall be read subject to this provision.

(3) If it is shown to the court that the debt is due
for salary or wages, and that its attachment, in whole
or in part, will not leave the judement debtor a
sufficient amount to maintain himself and those depén-
dent upon him, the order shall (subject to the provi-
sions of seciion-forty-five of the Proclamation) be set
aside as to such amount and shall enly apply to the
balance ahove such salarv or wawes: and all the
subsequent rnles of this Order shall be read subiect to
this provision.



(4) If on the return .day the debtor in open court
consent thereto or his written consent thereto be
produced the court may, subject to the provisions of
section = forty-siz . (1) of the Proclamation and
whether or not the provisional order be confirmed in
whole or in part, order that the garnishee do pay to
the messenger out of the earnings accruing to the
judgment debtor from the garnishee such sums of
money at such future times as it may direct. The
provisions of Rule 7 (3) of this Order shall apply
to the enforcement of such an order against the
garnishee.

4. If the garnishee shall pay any money to the
messenger pursuant to the order of the court, the
messenger shall retain the amount. until the return
day and shall thereafter deal with it in accordance
with the order made by the court.

5. (1) If the garnishee does not dispute that the
debt is owing from him to the debtor or allege that
he has a set off against the debtor or that the debt
sought to be attached belongs to or is subject to a
claim by some other person or if he shall not appear
to show cause as is mentioned in Rule 2 (1) of this
Order the court may order execution to issue against
the garnishee for so much of the debt as may be
sufficient to satisfy the said judgment together with
the costs of the garnishee proceedings: and the
process for the execution of such order shall be as
nearly as possible in accordance with the provisions
of Order XXV : Provided that, if the order has been
duly served upon the garnishee but not upon the
judgment debtor, the court shall order the messenger
to pay into court the proceeds of such execution to
abide the further order of the court.

() Tn such event the judgment creditor may
thereafter apply (if within six months of the return
day upon delivery of notice to the judgment debtor
and ther mfter ew parw) for the pavment out of court
to him of such proceseds; and wpou such ap'ahcatlou
M” court may make such order as shall be just

(1) 1f the garnishee disputes his liab lht\f to pay
the sald debt or allewes that he has any other defence,
set-off or counterclaiza whick would be available to
him if he were susd for the said debt by the judgment
debtor, the court may order the garnishee to siate,
orally or in writing, on cath or otherwise, as to the
court may seew: expedient, the particulars of the said
debt and of his defence thereto and may either hear
and determine the matters in dispute in a snmmary
way or may order—

(@) that the matters in issne shal] bLe tried under

the ordinary procedure of the court and

{8) that, for the purpose of such trial, the judement

ereditor shall be plaintiff and the garnishee
defendant or vice versa.



(2) If the garnishee alleges that the said debt
belongs to or is subject to a claim by some other
person, the court may order such other person to
appear and state the nature and particulars of his
claim and either to maintain or relinquish it and may
deal with the matter as if the judgment creditor and
such other person were claimants in interpleader
under Order XXVI.

(3) If the judgment debtor alleges that the
judgment has been satisfied -or is for some other
reason not operative against him or that the debt is
not due and payable to him Rules 4, 5 and 6 of
Order XXVI shall apply to the subsequent pro-
ceedings in the matter as if the garnishee had taken
out an interpleader summons under that Order and
as 1f the judgment creditor and the judgment debtor
were claimants within the meaning of that Order.

(4) After hearing the parties or such of them as
shall appear, the court may—

(a) order execution to issue against the garnishee;

(b) declare the claims of any person to the debt

attached to be barred;

(c¢) dismiss the application;

{d) make such other order as may be just.

7. (1) Application for the attachment of future or
accruing earnings shall be made on notice to the
judgment debtor and the garnishee. 'The notice shall
set forth, mutatis mutandis, the particulars specified
ir paragraphs (a), (b), (¢) and (e) of Rule 1 (1) of
this Order and the judgment creditor shall annex
thereto a copy of any consent in writing by the
judgment debtor to the granting of the order sought.

(2) At the hearing of the application the court may
{subject to the provisions of section forty-siz of the
Proclamation) order that the garnishee do pay to
the messenger out of the earnings accruing to the
judgment debtor such sums at such future times as
it may direct.

(3) If the garnishee fail to pay to the messenger
the sums of money at the times specified in such
order, the judgment creditor may, on notice to the
garnishee, make application for an order that
execution issue against the garnishee. The provisions
of Rule 6 (1) and (2) of this Order shall apply to
the hearing of such application.

(4) After hearing the parties the court may—

{a) dismiss the application;

{b)y order that execution issue against the garnishee
in respect of any sums payable and unpaid
and ot any costs ordered to be paid by him;

(¢) order that the costs of the application be paid
by either party;

(d) make such other order as may be just.



OrpEr No. XXTIX.

REVIEW OF JUDGMENTS AND ORDIRS.

1. (1) Any party to an action in which a default
judgment is given may within one month after such
judgment has come to the knowledge of the party
agalust whom it is given apply to'the court to rescind
or, vary such judgment.

(2) Every such application shall be on affidavit
which shall set forth shortly the reasons why the
applicant did not appear and the grounds of defence
to- the action or proceeding in which the judgment
was given or of objection to the judgment.

(3) Save -where leave has been given to defend as
a. pauper under Order V, no such application shall
be.set. down, for hearing until the applicant has paid
into court, to abide the directions of the court, the
amount of the costs awarded against him under such
judgment and also the sum of two pounds as security
for the costs of the application: Provided that the
judgment creditor may by consent in writing lodged
with the clerk of the court walve compliance with
this requirement.

{(4) Unless the applicant proves to the contrary, it
shall be presumed that he had knowledge of such
judgment within two days after the date thereof.

2, (1) The: court may on the hearing of any such
application, unless it is proved that the applicant was
in wilful default, and 1if good cause be shown,
rescind or vary the judgment in. question and may
give such directions and. extensions of time as Iuay
be necessary in regard to.the further conduct of the
action or application.

{2) The court may also make such order as may be
just in regavd to moneys paid into court by ‘the
applicant.

(3) If such application is dismissed, the default
judgment shall become a final judgment.

3. (1) The rules contained in this Order shall
mutatis mutandis govern all proceedings for the
rescission or variation of any judgment by the court
in the exercise of the jurisdiction conferred by section
twenty of the Proclamation.

(2) Where rescission or variation of a judgment
is sought on the ground of invalidity, fraud or
mistake, application may be made not later than one
yvear after the applicant first had knowledge of such
invalidity, fraud or mistake.

4. (1) Any judgment of the court may, on the
application of any person affected thereby who was
not a party to the action or matter, made within one
month after he has knowledge thereof, be so. rescinded
or varied by the court to the extent only to which
such applicant is affected therebw. ;

(2) The provisions of Rules 1 and 2 of this Order
shall snutatis mutandis apply to any such application,




Orper No. XXX.

1. (1) Upon a request in writing by any party
within four days after judgment and before notimg
appeal and upon payment by such party of a fee
of one pound, the judicial officer shall within ten
days deliver to the clerk of the court a written judg-
ment showing-—

(a) the facts he found to be proved; and

(b) his' reasons for judgment. .

() Such written judgment shall become part of
the record.

2. (1) An uppeal may be noted within thirty days
after the date of the judgment appealed against or
within fourteen days after the delivery to the: elerk
of the court by the judicial officer of a written judg-
ment in terms of Rule 1 of this Order whichever
period shall be the longer.

(2) An appeal shall be noted by the delivery of
notice and wunless the High Court shall otherwise
direct by giving security for the respondent’s costs
of appeal to the amount of twenty pounds: Provided
that no security shall be required from the Govern-
ment.

(3) A cross-appeal shall be noted by the delivery of
notice within eight days after the declivery of the
notice of appeal.

(4) A noiice of appeal or of cross-appeal shall
state—

(a) whether the whole or part only of the judgment
or order is appealed against and if part only
then what part; and

(b) the grounds of appeal specifying the findings ot
fact or vulings of law appealed against,

(5) The noting of an appeal or cross-appeal and

the date thereof shall be rvecorded in the *“ Remarks ™’
column of the Civil Judgment Book.

3. (1) Upon the delivery of a notice of appeal the
judicial officer shall within seven days deliver to the
clerk of the court a statement in writing showing (so0
far as may be necessary having regard to any written
judgment already delivered by him):—

(a) the facts he found' to be proved;

(b) the grounds upon which he arrived at any
finding of fact specified in the notice of appeal
as appealed against; and

(¢) his reasons for any ruling of law or for the
admission or rejection of any evidence so speci-
fied as appealed against.

(2) Such statement shall become part of the record.

(3) The provisions of this rule shall also, so far as
may be necessary, apply to a cross-appeal.



4. The party noting appeal or cross-appeal shall
prosecute the same within such time as may be pre-
scribed by rule of the court of appeal and, in default
of such prosecution, the appeal or cross-appeal shall
be deemed to have lapsed, unless the High Court shall
see fit to make an order to the contrary. ’

. 5. The clerk of the court shall, within seven days
after he receives notice that an appeal has been set
down for hearing, transmit to the registrar of the
High Court the record in the action duly certified.

6. (1) A respondent desiring to abandon the whole
or any park of a judgment appealed against may do
s0 by the delivery of a notice in writing stating
whether he abandons the whole or if part only what
part of such jndgment.

(2) Every such notice of abandonment and the
dates thereof shall be duly recorded in the
‘“ Remarks ’’ column of the Civil Judgment Book and
shall become part of the record.

7. Where the parties agree, under section sizxty-one
of the Proclamation, that the decision of the court
shall be final, either party may lodge the memoran-
dum of such agreement with the clerk of the court,
and such memorandum. shall thereupon become part
of .the record in the action or matter and shall be
recorded in the °° Remarks’ column of the Civil
Judgment Beok.

8. Whenever any judgment is affirmed, reversed or
varied on appeal or review, that fact and the date
of the decision shall be recorded in the ‘° Remarks ”’
column of the Oivil Judgment Book,

Orper No, XXXI.

ANSESSORS.

1. {1) The court may from time te time {rame a list
of persons who, having regard to the nature of the
vusiness of the court and to their fitness from ability
and reputation, appear to be qualified to act as asses-
sors under section eighteen of the Proclamation and
who are willing so to act upon reasonable notice and
apon payment of the fess prescribed.

{2) Every perscn for the time being named in such
list shall be an assessor for the purposes of this order
and shall continue to be an assessor until a new list
has been framed or until he gives to the clerk of the
court his resignation in writing. Upon receipt of
such resignation the clerk of the court shall remove the



name of such assessor from the list: Provided that an
assessor summoned to act as such in any action may
not without the leave of the court resign during the
trial of the action.

(3) Nothing in this Order shall prevent the court
from summoning, with the consent of all parties to the
action, persons not on the list to act as assessors in any
special action.

{4) The number and names of the assessors to sit in
any case shall be decided by consent of the parties or,
where they are wunable to agree, by the court:
Provided that not more *han two assessors shull sit in
any ease.

2. (1) A party who desires the trial to take place
with assessors shall deliver notice of application for
assessors, 1f he be the plamntiff with the notice of
trial and if he be the defendant not nore than three
days after receiving uotice of trial. Sueh notice
shall contain either a cousent by the other party or a
notice setting down the application for hearing.

(2) The party applying shuall, at the {ime of
delivering the notice of application, deposit with the
clerk of the court the sum of three guineas for each
assessor applied for and shall be liable for any further
sum becoming due to the assessors for fees. The fees
and expenses of the assessors shall, unless otherwise
ardered by the court, be costs in the action.

3. (1) Tf the application be consented to or granted,
the eclerk of the court shall summon the assessors
named in the consent or selected by the court by
serving a summons upon each of them in any of the
manners provided for the service of a summons
commencing an actlon.

(2) it at the time and place appointed for the trial
either of the assessors summoned do not attend, the
court may eithier proceed to try the action with the
assistance of the assessor, if any, who is in attendance,
or without assistance, if none attend, or may adjourn
the trial, '

4. (1) Where a trial is postponed or adjourned,
the party applying for assessors shall, forthwith after
the order for postponement or adjournment, pay to the
clerk of the court (in addition to the deposit menticned
in Rule 2 of this Order) the fees due up to the Lour
of postponement or adjournment to such assessors as
have attended.

(%) Where such payment is not made the court may
stay the action until it be made or may continue the
trial without the assistance of assessors or may make
such order as may be just.

5. Every assessor acting in a case shall be entitled

to the fees set out in Table C of the Second Annexure
to these rules.



OrpEr No. XXXII.

COSTS AND MESSENGER’S FEES.

1. (1) The court in giving judgment or in making
any order, including therein adjournment and amend-
ment, may award costs as may be just.

(2) (a) The costs of any application or order or issue
raised by the pleadings may be awarded by the court
irrespective of the judgment in the action, or may be
made costs in the action, or may be reserved to be
dealt with on the conclusion of the action; but if no
order is made, such costs shall be costs in the action.

by Unless the court shall for good cause otherwise
order, costs of interim orders shall not be taxed until
the conclusion of the action, and a party may present
only one bill for taxation up to and including the
judgment or other conclusion of the action.

(3) Where a judgment or order for costs is made
against two or more persons it shall, unless the con-
trary is stated, have effect against such persons
severally as well as jointly.

2. (1) The scale of fees to be taken by attorneys as
between party and party shall be that set out in
Table A of the Second Apnexure to these rules, in
addition to necessary expenses.

(2) Such fees shall (save as to appearance in open
sourt without counsel) be allowable whether the work
has been done by the attorney or by his clerk but shall,
gxcept in the case of a fee mentioned in section three
{6) of Table A of the Second Annexure to these rules,
be allowable only in so far as the work to which they
have been allocated has in fact and necessarily been
doue.

(3) The court may on request made at or imme-
diately after the giving of judgment in any contested
action or proceeding in which—

{a) is involved any difficult question of law or of
fact; or

{b) the plaintiff makes two or more claims which are
not alternative claims; or

{¢) the claim or defence is frivolous or vexatious;

award costs on any scale higher than that on which
the costs of the action would otherwise be taxable.

(4) Where an action is defended and it is im-
possible for a party to obtain the services of a local
attorney, he may employ the nearest available or some
other attorney, and upon proof thereof the court may,
3f costs are awarded to him, order that such costs shall



include the reasonable travelling expenses of such
attorney and also a special allowance not exceeding
five pounds for each day’s absence from such attor-
ney’s usual place of business.

Provided that if the attorney employed be not the
nearest available attoruey, the travelling expenses
and special allowance so allowed shall not exceed the
expenses and allowance which would have been allowed
if the nearest available attorney had been employed.

(6) Where the court is of opinion that at the
hearing the party to whom costs are awarded has
occupied thne unnecessarily or in relation to matters
not relevant to the issue, the covrt may disaliow a
proportionate part of the hearing iee payable to his
attorney.

(6) The court may 1in its discretion order that
the whole of the costs of an action (including the
costs of any counterciaim) be paid by the parties
m such proportions as it may direct.

(7) Where costs in convention and reconvention are
awarded to diifferent parties, the clerk of the court
shall on taxation, subject to any order which has
been made by the court, award as costs in convention
all such costs as would in his judgment have been
incurred if no counterclaim had been made and as
costs in reconvention all other costs allowed.

(8) The costs of issuing any warrant of execution
or arrest shall, where they are payable by the party
against whom the warrant is issued, be assessed by
the clerk of the court without notice and inserted in
the warrant.

(9) Wituess fees and expenses shall be allowed in
respect of the attendance of a party to an action
or proceeding only if such party has beer declared
by the court to be a necessary witness.

3. (1) Where costs or expeunses are awarded to any
party by the court, otherwise than by a judgment in
default of the defendant’s appearance to defend or
on the defendant’s consent to judgment before the
time for such appearance has expired, the party to
whom such costs or expenses have heen awarded shall
deliver a bill of such costs or expenses and give at
least four hours’ notice of taxation for an hour to
be fixed (generally or specially) by the clerk of the
court; and he may Include in such bill all such
payments as have been necessarily and properly made
by him.

(2) The clerk of the court shall thereupon tax
and allow the costs and expenses so awarded:
Provided that witness fees shall not be allowed in
taxation unless properly vouched for.

(3) Where more than one-fourth of the bill
{excluding expenses) is taxed off, the party presenting
the bill shall not he allowed any costs of taxation.



(4) Where a bill of costs as between attorney and
client i3 required to be taxed, taxation: shall take
place on at least two days’ notice thereof to the
attorney or client, whether an action therefor is
pending or not. Notwithstanding anything 1n Rule
1 of this Order contained a bill of costs as between
attorney and client may be taxed at any tlme afier
determination of the mandate.

(5) Where liability for costs is determined without
judgment of the court by the provisions of Rule 4
{2) of Order Xil or by a settlement recorded in .
terms of Rule 4 (3) of Order XIX such costs shall
be taxable by the clerk of the court as if they had
been awarded by the court.

4. (1) The fees and charges to be taken by the
messenger of the court shall- be those prescribed by
Table' B of the Second Annexure to these rules.

(2) Every account of fees or charges furnished by
the messenger shall contain the following note:—

““ You may require this account to be taxed
and vouched before payment.”

(3) (a) &ny party having an iaterest may by
notice 1in writing require the fees, charges or
xpenses claimed by or paid to the messenger to be
taxed by the clerk of the court, and may sttend on
such taxation.

(b) Upon such taxation the messenger shall vouch
to the satisfaction of the clerk of the court all expenses
claiimed by him.

(¢) Where the messenger’s fees or charges are
taxed and passed in full the messenger shall be
aliowsd an additicnal fee of Hs. for attending the
tazation.

5. (1) Any party baving an interest may within
ane week after he has knowledge thereof bring before
the court for ve

IEW—

(a) the costs and exvenses claimed in any un-
defended action; ,

(5) the assessment by the clerk of the court of
any costs and expenses;

(¢} the taxation by him of any costs awarded in
any action or matter;

{d} the taxation by him of any fees or cherges of
the messenger.

{2) Such review shall be on 24 hours’ notice to
the party entitled to receive or liable to pay such
%osts or expenses or to the messenger, as the case may
e.

6. The fees to be taken by the clerk of the court
shall be those prescribed by Table I} of the Second
Anrexure to these rules.
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UrpEr No. XXXIII.
SPECIAL RULES APPLYING TO NATIVES.

In any cause or action where either the plaintiff
or defendant is a native as defined by Proclamation .
No. 74 of 1934, and is not represented by an advocate spen 11/
or attorney, the provisions of Orders ©IT to XXEH B Ty W/
inclusive shall not apply but the following rules of
court shall apply:-

1. The process of the court for commencing an

action shall be - by summons calling upon the M’“
I

)

;o xw/

defendant on a specified day to answer the claim of o 1
the plaintiff, which day shall not be less than three ; by
days, plus an additional day for each 10 miles distance 7 #*

of the place of service from the court-house, but not o
1o exceed 21 days in all, after service of the summons. if" "

The- summons shall before issue be endovsed
With —

(a) particulars of the parties and their occupations

and addresses;

(b) particulars of the claim. 4, .

3. (1) The particulars of the” clalm “shall show the
nature and amount of the claim, the rate of interest
and the amount thereof claimed up to the date of the
SUBIMOons.

(2) Where the summons contains more than. one
claim the particulars of each claim and the relief
sought 1n respect of each claim shall be stated
separately.

4. (1) Gn the day appointed for a
-poasbies, unless the said summons shall have been ice.
withdrawn, the court shall cause the case to be called Jciv #u%-
and shall proceed to enquire and determine the claim.

(2) The defendant shall be required to state whether
he confesses or denies the claim and whether he has
any counterclaim against the plaintifi.

(3) The defendant’s answer shall be recorded by ihe
court and in the event of a counterclaim being raised
the plaintiff shall likewise be required to state whether
he confesses or denies the counterclaim and his answer
shall he recorded by the court.

5. If the defendant deny the said claim or wnake
any counterclaim, the plaintiff shall forthwith produce
and exhibit to the court any writings or documents
whereon his claim may be founded and shall produce
any witnesses he may require to have examined in
support of the same,

6. If it shall appear to the court that any person
who 1s a material witness for either party is not
present to give evidence, then the court may in its
discretion either postpone the hearing of the case to
another day or proceed with the examination of such
witnesses as are present and thereafter suspend the
further hearing of the case to another day.

17’(_, IY /r “’ ‘i("v -
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7. The case on the part of the plaintiff having been
heard the defendant shall in like manner produce any
writing or documents he may desire to have read to
the court and any witnesses to be examined in support
of his answer or denial: and the plaintiff shall be

- heard in reply thereto.’
&7 8. (1) If the defendant does not appear.before the.
A court on the day appointed for that purpose, then the

o Sy court, upon the request of the plaintiff ‘and being
P »satlsﬁed by the return of the messenger of the court
A ,,3?? endorsed upon the summons that tbe same was duly

N A served, may proceed to hear the said: plaintiff and his
witnesses and shall give fudgment thereon.

(2) Tf the plaintiff does not appear before the court
on the day appointed for that purpose. then the court,
upon the request of the defendant, may adjudge the
claim to be dismissed with costs.

Orper No. XXXIV.

GEXNERAL.

1. (1) Except as is otherwise provided in these
rules, failure to comply with these rules or with any
request made in pursuance thereof shall not be
ground for the entry of judgment against the party in
default.

(2) Where any provision of these rules or_any
request made in purauance of any such provision has
not been fully complied with, the court may on appli-
cation order compliance therewith within a stated
time.

(3) Where any order so made is not fully complied
with within the time so stated, the court may on
application forthwith enter Judg‘ment in the action
against the party so in default or may adjourn the
application and grant an extension ‘of time for
compliance with the order on such terms as to costs
and otherwise as shall be just.

(4) The court may on either such application order
such stay of proceedings as may be necessary.

2. (1) Any time limit prescribed by ‘these rules
(except the perlod within which appeal must be noted)
may at anv time whether before or after the expiry
of the period limited be extended—

{a) by the written consent of the opposite party;
and

(b) if suqh consent 1s refused, then bv the court on
application and on such terms as to costs and
otherwise as may be just.



(2) Where there has been short service without
leave, the court may, instead of dismissing the appli-
cation, adjourn it until (at earliest) the expiration of
the period required for full service: and thereupon
any objection to short service shall lapse.

3. (1) The trial of an action or the hearing of an
application or matter may be adjourned or postponed
by consent or by the court, either on application or of
its own motion.

(2) Where such an adjournment or postponement is
made swne die, either party may by delivery of notice
of reinstatement set down the action application or
matter for further hearing on a day generally or
specially fixed by the clerk of the court, not earlier
than seven days after delivery of such notice.

(3 Any adjournment or postponement shall be on
such terms as to costs and otherwise as the parties may
agree to or as the court may order.

4. (1) If a plaintiff or applicant does not appear at
the time appointed for the trial of the action or the
hearing of the application, the aection or application
may be dismissed with costs.

(2) If a defendant or respondent does not so appear,
a judgment against him (not exceeding the relief
claimed) may be given with costs.

-

5. The withdrawal or dismissal of an action or a
decree of absolution from the instance shall not be a
defence to any subsequent action; but if a subsequent
action is lLirought for the same or substantially the
same cause of action before payment of the costs
awarded on such withdrawal, dismissal or decree of
absolution, the court may on application, if it thinks
fit and if the said costs have been taxed and payment
thereof has been demanded, order a stay of such
subsequent action until such costs shall be paid and
that the plaintiff shall pay the costs of such applica-
tion to stay proceedings.

6. (1) No process or notice shall be invalid by
reason of any obvicus error in spelling or in figures or
of date.

(2) If any party has in fact been misled by any
such error in any process or notice served upon him,
the court may on application grant him such relief
as may be just, and may for that purpose set aside
the process or notice and rescind any default judgment
given thereon.

7. (1) Where it is necessary to give in evidence
in the court any record, entry or document of the same
court in another action, the clerk of the court shall on
reasonable notice produce and show the orizinal there-
of and the cost of copies shall not be allowed.



(2) Where it is necessary to give in evidence in
another court any such record, entry or document, a
copy thereof certified by the clerk of the court may
be given in evidence without production of the
original.

8. (1) The court may, on application by a person
desiring to intervenme in an action and having an
interest therein, grant leave to such party to intervene
on such terms as may be just.

(2) The court may, on application by any party to
an action, order that another person shall be added
either as a plaintiff or as a defendant, on such terms
as may be just.

9. (1) Where a plaintiff—

(a) is not resident within the Territory;

(b) is an unrehabilitated insolvent;

(¢) is a registered or incorporated company; or

(d) has no substantial interest in the cause of action
the defendant may (unless the plaintiff has
obtained leave to sue as a pauper) after service
of the summons and before close of the plead-
ings require him to give security for the costs
ot the action (not including the principal or

costs of any claim in reconvention made by the
defendant). :

Provided that if the fact relied upon first come to
the knowledge of the defendant after the close of
pleadings, the defendant may within two days after
such fact has come to his knowledge require that
such security be given.

(2) If such request is not complied with within 48
hours, the court may on application either stay the
proceedings until such request is complied with or
dismiss the action.

(3) In this rule °* plaintiff > shall not include a
plaintiff in reconvention nor shall ‘“ action ”’ include
a counterclaim.

10. If summons in an action be not served within
twelve months of the date of its issue or, having been
served, the plaintiff has not within that time taken
further steps in the prosecution of the action the
summons shall lapse: Provided that - where the
plaintiff or his attorney files an affidavit with the clerk
of the court before the expiration of such period
setting out—

{a) that at the request of the debtor an extension

"~ of time in which to pay the debt claimed or
any portion thereof has been granted to him;

(h) that in terms of the agreement judgment cannot
save in case of default be sought within a
period - of twelve months from the issue of the
summons;



(c) the period of the said extension;

the summons shall not lapse until twelve months after
the expiration of the period of extension.

11. When a court imposes upon any person a fine
for failure to appear or other contempt of court and
the fine 1s not forthwith paid the clerk of the court
may issue process for the recovery of the amount of
such fine and such process shall be executed by the
messenger of the court in manner prescribed in Order
XXV. For the purposes of issue and executions of
such process the Resident Commissioner shall be
deemed to be the judgment creditor.

CRIMINAL.

Ozrper No. XXXV.

CLERK OF THE COURT.

1. (1) The clerk of the court shall keep a book to be
styled the ‘ Criminal Record Book ’ in which he
shall daily enter particulars of every criminal case
coming before the court on that day.

(2) The charge sheet or, when the matter comes
betore the court by way of preparatory examination,
the inner sheet, shall when the matter first comes
before the court be numbered by him with =
consecutive number for the year and the case shall
then be entered in the Criminal Record Book under
that number.

(3) The particulars recorded in the Criminal Record
Book shall include—

(a) date of hearing;

(h) number of case:

(¢) name and description of accused:

{d) crime or offence charged;

{e; verdict;

(f) sentence or other disposal;

(g) remarks (including date and effect of any order

of a superior court on review or appeal).

(4) The judicial officer presiding at the hearing
shall himself record in the Criminal Record Book any
sentence imposed or other order of disposal made by
him ineluding acquittal, or other discharge, postpone-
ment of sentence, adjournment, remand to another
court or committal for trial.



2. (1) The court may in any criminal trial direct
that the plea and statement of the accused, the evi-
dence orally given, any exception or objection taken
during the course-of the proceedings; the rulings and
judgment of the court and such other portion of' the
proceedings as the court. may speciallv. indicate, be
taken down in shorthand either verbatim. or in narra-
tive form.

(2) Bvery person employed for the taking of short-
hand. notes in terms of sub-rule (1) or for the
transcription of notes so taken by another person shall
be deemed to be an officer of the court and shall before
entering on his duties take before a judicial officer an
nath in the form prescribed in the First Annexure to
these rules.

(£, The shorthand notes taken in terms of sub-rule
(1) shall be certified as correct by the writer and shall
be filed bv the clerk of the court with the record of the
case. Unless the judicial officer presiding at the trial
shall otherwise direct the notes shall be transeribed
as soon as may be after the conclusion of the trial,
and the transcription shall be certified as correct
by toe person making it and also filed with the record.

(%) Shorthand notes and transcripts thereof certified
as . provided in sub-rule (3) shall be deemed to be
correct and shall form part of the record of the pro-
ceedings in the trial: Provided, however, that the
court may on application by the prosecutor or by the
accused made within fourteen days after the conclu-
sion of the trial or after the completion of the trans-
cription of such notes order the amendment of such
notes or such transcript.

(5). Where by direction of the judicial officer in
terms of sub-rule (3) the shorthand notes- have not
been transcribed, any person may at any time by
notice to the clerk of the court require that a
transcription be made. Any person other than the
prosecutor or the accused so requiring transcription
shall pay to the clerk of the court at the time of
making the request fees at such rates as the High
Commissioner may from- time to time prescribe.

(6) Any person may on- request obtain from . the
clerk of the court a copy of any transcript made in
terms of sub-rule (3) or sub-rule (5) of this rule upon
payment, save in the case of the Crown. at the time of
making the request, of fees at such rates as the High
Commissioner may from time to time:prescribe.



OrnEr No. XXXVI.

APPEALS.

1. (1) An accused person wishing to appeal against
any conviction or sentence in z criminal case shall
note his appeal within fourteen days after such con-
viction or sentence by lodging with the clerk of the
court a written statement setting out clearly and
specifically the grounds on which the appeal is based.

(2) If the accused person is unable, owing to
illiteracy or to physical defect, to write out such a
statement, the clerk of the court shall, upon request,
do so.

(3) Upon an appeal being noted the judicial officer
shall within seven davs deliver to the clerk of the
court a statement in writing showing—

(a) the facts he found to be proved;

(L) the grounds upon which he arrived at any
finding of fact specified in the appellant’s
statement as appealed against; and

(¢) his reasons for any ruling of law or as to the
admission or rejection of evidence so specified
as appealed against,

{4) Such statement shall become part of the record.

(6 The accused person may, within the time
limited for the noting of an appeal. ity notice to the
clerk of the court amend the statement of his grounds
of appeal, and the judicial officer may in his discre-
tion, within seven dayvs thereafter deliver to the clerk
of the court a further statement of reasons for
judgement.

2. The clerk of the court shall, within seven days
after receiving the judicial officer’s statement or
further statement, transmit the same, together with
the appellant’s statement and any notice of amend-
ment thereof, with the record of the case to the
Registrar of the High Court. He shall at the same
time forward three tyvped copies of the record and
statements for the use of the court. The appeal shall
thereafter be prosecuted within the period and in the
manner prescribed by the rules of the High Court.



FIRST ANNEXURE.

FORMS.
No. 1.—Civir. Recorp Boos or THE.....................
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No. 2.—GeNeraL HErapixnes.

(1) In Actions.
In the Subordinate Court for the District of

............................... held at.............................
Nooooe . ... of 19,
Between A.B., Plaintiff,
and

C.D., Defendant.

(2) in Applications.
In the Subordinate Court for the District of
No oo of 19...
In the matter of the Application of
A.B., Applicant,

agalnst
C.D., Respondent.

Z

(3} In Garnishee Mailters.
Tn the Subordinate Court for the District of
held a6 .

In the matter of—
AB., Judgment Creditor,
C.D., Judgment Debtor.
E.F., Garnishee.



No. 3.—GeENERAL CONCLUSIONS.
(1) Process for Service.
Dated at................... this......... day

Clerk of the Court.

(R) Process for Ezecution.

And return to this Court what you have done by
virtue hereof, for which this shall be your warrant.

{Attorney for) Execution Creditor.

(3) Notice.

Dated at.......................L this............ day
of 19.......

"'Attorney for the..... . . . .
R TR
(4) Security Bond.

In witness whereof the said........................ and
........................... have hereunto set their hands at
....................................... this................. day of

9.

As witnesses:
1. (Signature and address)................................

2. (Signature and address)............................ .

(5) Agreement.
Witness our hands this........................... day of

Defendant or Defendant’ s Attorney.



As witnesses:
1. (Signature and address).................. .o

2. (Signature and address)................... SN

(6) Afrdavit.
Sworn at................. this................ day
of ... A9

Justice of the Peace.
{or, Commissioner of Oaths.)

No. 4.—GeNeEraL ForMm or NoricE 0F APPLICATION.
(Heading.)

Tare Norice that application will be made to this
Court on........oooiiiiil, the. ... day of

........................ 19......, at ......m. for an Order that
(state shortly terms of order applied for).

(Conclusion.)

No. 5.—Suvmmons CoMMETNCING ACTION.
(Heading.)

To

C.D., male of No. 500, Pretorius Street, Pretoria, in
the District of Pretoria, Clerk, Defendant.

You ARE HEREBY sUMMONED that you do within
......... eeirenw....days after the service of this Summons
upon you ENTER or cause to be entered with me and
also the plaintiff or his attorney at the address speci-
fied herein an APPEARANCE TO ANSWER the claim of
2.B., of 214 Long Street, Capetown, in the Distriet
of Cape, Grocer, the plaintiff herein for £...............
and costs, particulars whereof are endorsed hereon.

AND TARKE NOTICE THAT in default of your doing so
you will be held to have admitted the said claim, and
the plaintiff may proceed therein and judgment may
be given against you in your absence; but that, on



payment of the said claim and costs to me within the
said time, judgment will not be givem against. you
herein; and that if at least 24 hours before the expira-
tion of the said time, you so pay or lodge with me a
consent to judgment, you will save judgment charges.

AND FURTHER TAKE NOTICE THAT:—

(1) If you allege any objeetion, exception, special
defence or ceounterclaim, you must, within
seven days after appearance, deliver to me and
to the said plaintiff or his attorney a stateinent
in writing of the nature and grounds thereof;
and

(2) - if you allege a defence on the merits, you must,
within seven days after appearance, so deliver
a statement in writing showing the nature and
grounds of such defence.

(Conclusion.)
(SEE BACK.)

(Endorsement on Back of Summons, or on the copy.)

(1) Particulars of Clazmn.
(See Forms No. 6.)

(%) Consent to Judgment.

I admit that I am liable to the plaintiff as claimed
in this Summons (or, In the amount of £..................
and costs to date) and I consent to judgment accord-
ingly.

Defendant.............................

Nore.—If the consent is not given on the original
Summons or on the copy served it must be witnessed
by two witnesses whose addresses must be given.

(3) (Form of Appearance to Defend.)
To the Clerk of the Court.

Enter an appearance for the defendant, who intends
to defend this action.

Dated this........................day of
19...... at.

Defendant or Defendant’s
Attorney.........ocoeviiienl



No. 6.-—EnporseMENT (1) on SuMMONS.

Note.—These forms are examples only and are not;
save as' to the claims for costs, either compulsory
or applicable to all cases. :

(1) The plaintifi’s claim is for the price of goods
sold and delivered.

Particulars: —

1916—1st January—
Balance of account for: butcher’s

meat to this date ... . L2200 0 0

191 A

Butcher’s meat ... .. .. 20 0 O

Total ... ... .. .. ..._£40 0 0

1916-—1st February*-Pald i v ... 15 0 O

Balance. ... ... ... ... ... £25 W(;M(S

with costs, i1f the action is undefended, as
follows : —

Summons. Judgment.
Attorney’s Charges ... £0 15 0 £0 10 0

Court Fees ... ... ... ... 0 1 € 0 1 0

Messenger’s TFees ... 0 2 ¢ —
Totals ... ... £018 6 £011 0
Total ... .. ... ... ... %1 9 6

{Concluston.)

(2) The plaintifi’s claim is against the defendant,
as maker of a promissory note for £25, dated Ist
January, 1916, payable four months atter date to
A.B., of which the plaintiff is now the holder, which
note was, on Ist May, 1916, duly presented at the
Standard Bank, Commissioner Street, Johannesburg,
where the same was pavable, and was dishonoured.

Particulars : —
Principal ... ... ... .00 o0 26 00
Interest at ...... percent, ... ... ... ... 1 0 0
Amount due ... ... ... ... ... ... £26 0 0O

w1th costs. ete.

(3) The plaintifi’s claim is for money lent to the
defendant. ;

Particulars : —
1st January, 1916 . P 5751 £ S 0 I 1
1st June, 1916—P aid i . 25 0 0
Balance ... ... ... ... ... ... ... ... £25 0“6
Interest at ......... per cent. ... 5 0 0
Total .. ... o oo oo £50 0 0

with costs, etc.



(4) The plaintiff's claim is (1) for arrears of rent
due in respect of the defendant’s monthly tenancy of
No. 5, Pretorius Street.

Where the summons contains an order interdicting
the removal of goods pendente lite, add:

and for confirmation of the order appearing on the
face of this summons.
Particulars : —
1st January, 191b—-RenL due for the

month Januvary, 1916 . . £10 0 0
Ist I‘ebruaxy, 1916—Ditto February,
1916 . .. 10 0 0
Tst Malch 191b——D1Lt0 March 1916 10 0 ©
Total . L. ..£30 0 0
15th Bebluary. 19]6—4’:11(1 .. B 0 ¢
Balance ... ... ... ... .. ... .. ‘£25~—07“6

with costs, ete.;
and (2) for ejectment.
Particulars : —

Plaintiff, on the 28th February, 1916, gave defen-
dant one month’s notice to leave the said premises.

(5) The plaintiff’s claim is for arrears of wages (ov

salary) asa ... at £......... per ............
Particulars : —

January, 1916 ... ... ... ... ... ... ... ... £20 0 O

February, 1916 ... ... ... ... ... .. ... 20 0 ¢

£40 0 0

15th February, 1916—FPaid ... ... 5.0 @

Balanes ... .. ... .. L —~‘€2’)~6ﬂ;

with costs, ete.

(6) The plaintiff’s claim is for the delivery to him of
movable property or damages in lieu of the delivery
thereof, and for damages for the past non-delivery
thereof, and for confirmation of the Order of Court,
dated the ...th day of ..................... 19...... , inter-
dicting the disposal of such movable property.

-Particulars: —

1. On the 18th-March, 1914, plaintiff lent to
defendant a mahogany table and three bentwood
chairs, value £27, to be returned on demand

2. On the 27th August, 1914, plaintiff demanded
the return of the said table and chairs

3. Defendant refused and still refuses to return
the said table and chairs.



4. The ... hire of such table and chairs is
10s. a nonth.
“Wherefore plaintiff ciaims—
(1) Return of the said table and chairs;
(2) Damages—
In addition to delivery ... ... £1 10 0
In lieu of delivery ... ... ... 27 0 0
with costs, ete.
() The plaintiff’s claim is for damages for personal
injuries caused by defendant’s negligence: —
Particulars: —

1. On the 14th October, 1914, about 10 a.m.,
plaintiff was crossing Commissioner Street, Johan.
nesburg, from north “to south.

2. At the same time defendant was driving a
motor car along the said street from east to west.

3. Defendant, by negligent driving, struck plain-

. tiff and threw him to the ground, inflicting the
following injuries:-—
Left arm broken.
"hree ribs broken.
Face severely cut.
Coat torn.

4. Plaintiff, by reason of the above injuries, was
unable to pursue his occupation as a miner for seven
weeks and incurred the following damages: —

Medical attendance, ete. ... ... ... £17 3 6
Loss of earnings ... ... ... ... ...... 60 0 0
Damage to coat ... ... ... ... ... ... 110 0
Pain and suffering ... ... ... ... ... 260 0 O

Torar ... ... ... .. ... £328 13 6

5. Plaintiff admits that he is indebted to defen-
dant in the sum of £100 as damages for breach of a
contract to deliver to defendant 1 000 tons of coal,
entered into between the parties verbally on 12th
September, 1914, and

sets off ... ... - % £ 1§ I I ¢

BALA\'CE e e . £228 13 6

6. In order to brum the claim within the juris-
diction of the court, plamtlﬁ abandons £28. 13s. 6d.,
and claims £200, with costs, etc. ,

{8) The plaintiff’s claim is as cessionarv of a claim
by J.K., of 444, Station Street, Bloemfontein, attor-
ney, for professional services rendered, ceded to the
plaintiff bv the said J.K., by writing, dated 11lth
August, 1915,

Particulars: —

1915

March 1st and 8th.

Agreed fee for defence in Rex v. C.D., £10. 10s,

with costs, ete.



No. 7.—CoxncrusioN 10 ENDORSEMENT oF CLAIM.

No. 8.—Norice vnpER OrDER No. VI, RuLe 8, ror
SErVICE BY NoTICE IN PAPrRrs.

(Heading.)
To

_— ,
C.D., ol eI

Take norice that a Summons has been issued against
you in this Court by A.B., ax OF. ... ... ... for the
the sum of £............ for goods sold and delivered
(or as the case may be), and that an Order has been
made that the publication of notice of such Summons
shall be deemed to be good and sufficient service of
the Summons on you. You are required to enter
an appearance to the Summons on or before the..........
day of oo 19..., and, if you do not do so,
Judgment may be given against you in your absence.

[Conclusion No. 5 (1).]

No. 9.—Nortice or SErRVICE 0F SCMMONS,

{(HHeading.)
You are hereby informed that the defendant was on
the. .o day of........oi 19..., at

................................. , served with the Summons in
this Action.

(Date.)
""" Messenger of the Court.
To the Plaintiff (s Attorney).

No. 10.—Noticr or Non-Service or SUMMONS.
(Heading.)
You are hereby informed that it has not been found

possible to serve on the defendant the Summeons in
this Action for the following reasons:—

(Date.)
" Messenger of the Court.
To the Plaintiff (s Attorney).



No. 11..—Notice oF CONSENT TO JUDGMENT.
(Heading.)

You are hereby informed that the defendant has
to-day consented to Judgment herein for £............
with costs of £............

(Date.)
......... e o e G
To the Plaintiff (s Attorney).

No. 12.—Request For DEFAULT JUDGMENT.
(Heading.)
The Plaintiff hereby applies that—
(1) the defendant havinw been duly served;

(2) the time for appearance by the defendant
havmw expired; and

(3) the defendant not having entered an
appearance to defend;

Judgment may be entered against the defendant as

claimed in the Summons, ocrether with £............ for
interest at ......... per cent. from the date of Summons.
Dated this..................... dayof.........ol. 19...

Plaintiff or Plaintifi’s Attorney.

No. 13.—XNowrice oF WITHDRAWAL.
(Heading.)
Take NoTicE that the above-named plaintiff hereby

withdraws the above action and consents to pay the
defendant’s taxed costs.

(Conclusion.)

No. 14.—NOTICE OF APPLICATION FOR SUMMARY
J UDGMENT.
(Heading.)

Taxe Noricr that application will be made to this

Court on........cvovvnnns the...... day of.............l.
19...... at......... m. for leave 'to enter Judgment
against you in this Action for £......... and costs.

Axp Forraer Taxe Norice that the Affidavit of
................................. ...of which a copy is served
herewith, will then be wused in support of such
application, and that you may reply thereto by
affidavit.

(Conclusion.)



No. 15.-—A¥rripavit iIN SUPPORT OF APPLICATION FOR
SUMMARY J UDGMENT.

(Heading.)

(Address) .........................................................

(Occupation)........ R
make oath and say as follows:—

1. I am the plaintiff in this Action (or, the facts

herein stated are within my own knowledge,

and I am duly authorised to make this

affidavit).

2. The defendant i1s indebted to the plaintiff in the
sum of £......... on the grounds stated in the
Summons.

3. I verily believe that the defendant has not a
bona fide defence to this Action and that
appearance has been entered solely for purposes
of delay.

(Conclusion.)

No. 16.—CoNsSkENT TO SALE OF ATTACHED G0ODS.

(Heading.)
To the Clerk of the Court:—
I, A....... e B
of o the above 1espondeut herebx

admit that the property attached in the above matter
is subject to a hypothec to the above applicant to the
extent of £......... and I consent to the sale of the said
property in satisfaction of the said amount of £.........
plus costs and messenger’s charges.

Dated at..................... this.................. day of

Respoudent

No. 17.—Foras as 1o INspicTioNn AND ProDUCTION OF
DocumENTsS.
(1) Notice to deliver Schedule of Documents.

Take Notice that the...................... Tequires
you, within three days after receiving this notice, to
deliver a schedule specifying the books and documents
in your possession or under your control relating to
the action which you intend to use in the above action
or are material to prove or disprove either party’s case.
(%) Notice to produce Documents for Inspection.

Take Notice that the........................... requires
you to produce for his inspection at your office on
............... at ......m., the documents specified in your
Schedule of Documents (or the accounts and documents
upon which the Action 1s founded and also the
documents specified in the notice delivered to you
herein on the ............... day of .................. 19......
in terms of Rule 3 of Orde1 XVII)



(8) Notice to produce (General Farm).

Take Notrice that you are hereby required to
produce and show to the Court on the trial of this
action, all books and documents disclosed in your
Schedule  of Documents, and also (specify
documents) : —

Nore.—The foregoing notices are to be headed in
the action and dated and signed by the party or his
attorney, and are to be uwddressed to' the party
affected or his attorney, if he has one.

No. 18.—CgrtiricaTE oF RECORD.

(Heading.)

...................................................... Clerk of
the Court (or Shorthand Writer of this Court) do
hereby certify and declare that the foregoing notes
are a true -record of the proceedings in this action
and of all evidence received by the said Court.

Dated at ............ this ......... dayof............... 19...

Clerk of the Court
(or Shorthand Writer).

No. 19.—O=rpER OBTAINED ez parte.
(Headivng Ny
It is Ordered:
1. That a rule nisc be and it is hereby granted

calling upon ........cooooiiiiiiiii . (respondent) of
.............................. (respondent’s address) to show
cause, if any, to this Court on the.................. day of
........................ 19...... at ...... in the .........noon,

or so soon thereafter as he can be heard, why. ... ... ..
shall not be interdicted trom................... .............
(set out the acts from which respondent or any other
person is restrained) pending the decision of an action
to be brought by the Applicant against the said
........................... (respondent) for.................... ...
(set out the .ature of the claim).

2. That the sald action be commenced within .........
days.
3. That this rule operate as an ¢ntersm interdict.
By Order of the Court.



No. 20.—OrpER ¥orR ARREST or PERSON.
(Heading.)
It is Ordered :
1. That the Messenger of the Court do take the

body of ..o (respondent) and
sa.fely keep him and have him before this Court at
...... o'clock in the .....................noon on the......
day of ...l 19...... then and there to

show cause why he should not be detained to abide the
judgment of this Court in an action for a sum of £......
to be instituted against him by the Applicant.

2. That the said action be instituted within forty-
eight hours from the date of this order.

By Order of the Court.

No. 21.—WaRRrANT rOR FINE OR ARREST OF A WITNESS
i Deravrr.

( Heading.)

To the Messenger of the Court and to the Keeper of
the Gaol of the above District.

Whereas A.B. of...............iil has been
duly subpoenaed to give " evidence {or, to produce
certain books, papers or documents, as the case may
be) in the above matter before this Court at.... .. m. on
the...... thdayof ...l 19...... and has
made default:

And whereas this Court has imposed upon the said
A.B., for his said default a fine of...... pounds and for
non-payment has committed him to the gaol of the
above district for a period of..................... L

This is therefore to authorise and require you the
said Messenger of this Court to take the body of the
said A.B. and, unless he shall pay to you the said sum
of......... pounds, to deliver him to the Keeper of the
Gaol of this District together with this warrant there
to be safely kept until he shall have paid the said
sum of......... pounds or until the expiration of the
said period of.................. from the day on which the
said A.B. shall be received inte or retained in the
said prison by virtue of this warrant whichever of the,
two shall first happen or until the said A.B. shall be
otherwise legally discharged.

And this is to command you the said Keeper of the
said Gaol to receive and safely keep the said A.B. as
aforesaid.

(Conclusion.)



No. 22.—WARRANT FOR THE APPREHENSION OF A
Witness IN DEFAULT.
(Heading.)
To the Messenger of the Court. v

Whereas A.B. of.......................... has been duly
subpoenaed to give evidence (or, to produce certain
books, papers or documents, as the case may be) in
the above matter before this Court at...... m. on the
...... th day of.................................19......and has
made default:

This is therefore to authorise and require you to
take the body of the said A.B. and have him defore
the Court at...... m, on the...... th day of..................
19...... then and there to give his evidence and to be
otherwise dealt with according to law.

(Conclusion.)

No. 23.-~—SECURITY oN ARREST or [NTERDICT ex parte.
(Heading.)

Whereas A.B., of...........c..o.lL has applied
for the issue of a warrant of arrest against C.D., of
.............................. (or, an arrest or interdict
against the goods of C.D. at.........c.cooooiiiil. )}

and the Court has fixed the security to be given by
the said A.B., at the sum of £.........

Now therefore the said A.B. undertakes and binds
himself to satisfy any lawful claim by the said C.D.
against him the said A.B. for damages which the
said C.D. may suffer by reason of the said arrest (or
interdict) in case the said arrest (or interdict) be
hereafter set aside.

And the said E.F. hereby undertakes and binds
himself as surety for and co-principal debtor with the
said A.B. in a sum not exceeding the said sum of £.....
for the due fulfilment by the said A.B. of the
obligation undertaken by him by these presents.

(Conclusion.)

No. 24.—SUBPOENA.

(Heading.)

To .
() AB., of o
(2 C.D., of o
(3) E.F., of ..................................................
4) G. H ................................................
You are hereby required in H1s Majesty’s name to
appear in person before this Court at........................
on the............ dayof ...l 19... at the houI
of ... in the............... noon, and so from day

to day until this action is tried, to give evidence in
‘this action on behalf of the.....................
(VV}égre documents are required to be produced,
add :—)

(1) and to bring with you and then produce to the
Court the several documents specified in ‘the
list hereunder : —

(Conclusion.)



(2) List of documents to be produced:-—

Date Description. ! Orlgmal or Copy

B

a
| E
4

i
i
{

No. 25.—SECURITY FOR STAY OF EXF(‘UTION

(Heading.)

Whereas the said A.B. by Judgment of this Court
on the ... day of...cooooiii, 19..,,
recovered against the said C.D., the sum of £......... ,
together with the sum of £......... for costs;

And whereas the said C.D. has applied to the Court
for a stay of execution pending appeal (or pending
the hearing of an application to review and reverse
the said Judgment) and the Court has directed that
execution be stayed accordingly subject to the said
C.D. giving security within............ days;

Now, therefore, the said C.D. and E.F. of
........................... as surety and co-principal debfor
for him the said C.D. hereby undertake and bind
themselves jointly and severally to satisfy the said
Judgment and any further liability which may arise
by way of damages or otherwise by reason of such
suspension; so far as such Judgment may not be
reversed or varied on such appeal {or review) and
further severally (here insert any further terms
required).

(C. 'onclusion )
No. 26. ——bECUR[TY WHEN EXTCution 1s
ALLOWED PENDING.
(Heading.)

‘Whereas the said A.B. on the..................... day of
............................ recovered by judgment of this
Court agalnst the said C.D. the sum of £............
together with the sum of £............... for costs;

And whereas the said Court has directed the said
judgment notwithstanding the said C.I). has noted
an appeal against the same to be carried into execu-
ilon upon security being given for restitution;

Now therefore the said A.B. and L.M. of
........................... as surety and co-principal debtor
for him the said A.B. hereby undertake and bind
themselves jointly and severally to refund and make
restitution of the above several sums of............... and
............... should the judgment of the said Court be
reversed and further severally (here wnsert any further
terms required).

{Conclusion.)



No. 27.—Warraxt of Esecrment or UpoN Drcrer
For DELIVERY vr or PoSSESSION oF PREMISES.
(Heading.)

To the Messenger of the Court.

‘Whereas in this action the said plaintiff on the
...................... day of.....................19..., obtained
judgment for the ejectment of the said defendant
from the premises known as.....................

This is to authorise and require you to put the said
"plaintiff into possession of the same by removing
therefrom the said defendant for which this shall be
your warrant.

(Conclusion.)

No. 28.—WarraNT UPON DECREE FOR THE DELIVERY
vp oF Goops.
(Heading.)
To the Messenger of the Court.

‘Whereas in this action the Court did decree
that the said defendant should deliver to the said
plaintiff a certain (describe the thing to be delivered);

This is to authorise and require you to take the
said (describe the thing) and place the said plaintiff
in possession thereof for which this shall be your
warrant.

(Conclusion.)

No. 29.—WarraxT oF EXECUTION AGAINST PROPERYY.
(Headvng.)
To the Messengér of the Court.

Whereas in this action the
said A.B. on the...... day of

{with costs of exeeution). . ... 19...... b

y
¢ s gq the judgment of the Court
- recovered against the said C.D.

AMOUNTS TO BE LEVIED

Judgment Debt

of the
Costs.......... everal sums set out in the
margin hereof amounting in

Costs of issuing all to the sum of...............
Warrant. ... ... This is therefore to authonse

and require you that of the
property of the said C.D. you
cause to be levied and raised
the said sum of £...............
TOTAL. .. .. .. £ together with your costs of

this execution; and pay to

=" the said A.DB. the said sum of
£

IS 2 T T

Costs of Appeal..

(LDonclusion.)



Norg—

(«) 1f the judgment debtor pays the amounts
specified in the margin hereof with Messenger’s
charges of £...... within half-an-hour after the entry
of the Messenger he will not be required to pay any
further costs of execution,

(2) This execution may be paid out before sale
subject to the payment of the Messenger’s fees and
charges of execution, which may be required to be
taxed.

(3) The only immovable property upon which this
warrant may be executed is (set out its sttuction and
nature sufficient to enable it to be identified).

(4) I case of re-issue the fact and date of re-issue
and any increase or reduction in the amounts to be
levied shown on the face hereof shall be set out in a
note endorsed hereon and signed by the judgment
creditor’s attorney and by the clerk of the court. No
alterations save 1n consequence of amendment duly
authorised shall after first issue be made on the face
hereof.

No. 30.—Norice oF ATTACHMENT IN EXECUTION.
(Heading.)

To C.1D., Judgment Debtor.
Take notice that I have this day seized and laid
under judieial attachment the articles comprised in

the above inventory in pursuance of a warrant to me
directed under the hand of the Clerk of the Court for

the Distriet of ... whereby 1 am
required to cause to be levied and raised of your
property in this District the sum of £...... and £......

costs vecovered against you by the judgment of the
said Court in this action and also for my charges in
and about the said warrant.

Dated at.........c.cooociil this...... day of

Messenger of the Court.



No. 31.—SEecuriTy BoNXD ON ATTACHMENT.
(Heading.)

Whereas the said A.B. on the .................. day of
........................... last by judgment of thls (Jourt
recovered against the said C.D. the sum of £............
together with the sum of £............ for costs; and
whereas by virtue of a certain warrant under the hand
of the Clerk of the said Court bearing date, etc.,
directed to E.¥. Messenger of the said Court the said
E.F. has seized and laid under attachment in respect
of the said judgment and in respect to the execution
thereof the undermentioned articles, viz. :—

Now therefore the said C.D. and L. M. of............
........................ as surety and co-principal debtor
for him the said C.D. hereby severally undertake
and bind themselves jointly and severally to the said
E.F. that the said goods shall not be made away with
or disposed of but the same shall remain in possession
of the said C.D. under effect of the said attachment
and shall be produced to the Messenger of the said
Court on the ............... day of ..., .... next
(the day appointed for sale) or any other day when
the same may be required in order to be sold in
execution of the said judgment and expenses if the
same shall not be sconer satisfied to the said A.B.;
otherwise the said L.M. hereby undertakes and binds
himself to pay and satisfy the said judgment costs
and expenses for and on behalf of the said C.D.

(Conclusion.)

No. 32.—INTERPLEADER SUMMONS.
(Heading.)

....................................... has interpleaded in this
Court as to the subjecf-matter following:—

(State subject-matter.)

which is adversely claimed by ..........................
O e and.....oocii of
Summon the said claimants that they severally
appear before this Court holden at...........................
o SO SO the............... day of
.............................. 19...... at............ o’clock in the
............ noon, and that they do then severally state
the nature and particulars of their several claims and
whether they will maintain or relinquish the same.

(Conclusion.)



No. 33.

(Heading.)
To A.B. (describing Execution Creditor) and C.D.
(describing Claimant), vou are hereby summened to

appear before this Court on the .......... ... day of
.............................. 19 oat ... o'clock in the

forenoon, to have it determined and deciared whether
certain movable properiy, to wit

attached on the y of
by the Messenger of this Court by virtue of a warrant

of execution 1ssued by this Court on the ............ day
of 19...... it the action in which
vou, the said A.B., obtained judgment for the snmn of
o against K1) (descitbing the Fwecution

Debtor) and which said property is claimed by wvou,
the said C.D. as being your property, is or is not vour

property.

Dated at............................ this........ool
day of .. ... 19......

Clerk of the Court.

No. triry vNpeER Ororr No. XXV,
Rore 1 (9).
(Heading.)

Whereas the said plaintiff on the ................ ...
day of ... 190 recovered judguent
in this Court against the said defendant for the sum
of £.... . ‘together with the sum of £...... for costs:

And whereas under the said judgieent execution has
been issued and property has been attached;

Now therefore the said plaintiff doth undertake and
bind himself to the said execution debtor that if the
execution and attachment be hereafter set aside, he
will satisfy any lawful claim against him by the said
execution debtor for damages suffered by the said
execution debtor by reason of the said execution and
attachment.

And .M. ... PR of . e doth
undertake and bind himself as surety and co-principal
debtor in a sum not exceeding £......... for the due

fulfilment by the said plaintiff of the obligation unde:-
taken by these presents.
(Conclusion.)

Nore.—Where the security is for the repayment of
moneys attached by garnishee proceedings, a similar
form should be used, the words *‘ refund and make
restitution of the gross amount paid by the
garnishee *’ being substituted for the words ° satisfy
any lawful claim against him by the said execution
debtor for damages suffered by the said execution
debtor by reason of the said execution and attach-
ment *’,

g




No. 35.—SovMMoxs ror (1viL IMPRISONMENT.

(Heading.)
To C.D. of (describe the defendant as in the former
process).

You are hereby summoned to appear before this
Court to be holden at ..............c.ooci il on the
........................ day of ........................ next at
............ o’clock in the ............noon to show why a

decree of civil imprisonment should not be made
against you at the suit of E.F. of (describe the
plaintiff as in the former process) in respect of the
aon-payment of the sum of ..................... (insert
the joint amount of debt and costs) recovered against
you by the said E.F. by a judgment of the said Court
bearing date the...............c...oviiiii, day of

(Conclusion.)

No. 86.—WARRANT FOor CIvii, IMPRISONMENT,
(Heading.)

To the Messenger oi the Uourt and to the Keeper of
the Gaolat ....................... '

These are to commoand you the said Messenger of
the Court to take C.D. of (describe as in the last
preceding form) and deliver him to the Keeper of the
Gaol of the Distriet aforesaid together with this
warrant there to be safely kept until he shall have
paid to E.T'. of (describe the plaintiff as in the sum-
mons aforesaid) the sum of £........ (parcel of the
sum of £......... ) which the said E.F. recovered for his
debt and costs by judgment of this Court bearing
date the ..................... day of ...l 19...
or until the expiration of ........................ from th
day on which the said C.1). shall be received into or
retained in the said prison by virtue of this warrant
whichever of the two shall first happen or until the
said C.D. shall be otherwise legally discharged.

{(Conclusion.)

Note.—No alterations shall after first issue be made
on the face hereof but any suspension, variation, in-
crease, or reduction in the sum payable by the debtor,
and the fact and date of any re-issue shall be shown
by endorsement hereon signed by the judgment
creditor’s attorney and by the elerk of the court.



No, 37,—AFFIDAVIT IX SUPPORT OF APPLICATION FOR A
GARNISHEE ORDER.

(Heading.)

duh sworn, states: —

. That he is the above-named Judgment Creditor
(or, that he is duly authorized by the above-named
Judgment Creditor to act for him in this matter).

2. The Judgment Creditor has obtained judgment
against the Judgment Debtor in this Court (o7, in the
Subordinate Court for the District of
a certified copy of which judgment is hereto annexed
marked ‘““ A ’’) on the...... th day of
19....... in an action numbered...................... ... for
the sum of £............ and costs amounting to £

3. The said judgment is still unsatisfied to the
amount of £.....................

4. The Garnishee resides {(or, carries on business as

B ienneenes or, 1s employed as.....................

ab Noue Street within the District
of this Coult and 1is indebted to the Judgment Debtor
in the sumof £.................. (or, 1n an amount to the

Petitioner unknown) for (set out the cause of the debt)
(not) being for salary or wages.

5. The said debt is due and payable this the
day of. ... 19.......

(If the debt vs for salary or wages.)

6. The Judgment Debtor will, after the execution
of the order herein sought, have a sufficient income,
ie., £l per month, arising from (set out the
source of such income)..................oeeiiee. to maintain
himself and those dependent upon him, i.e., (set out
the numbers and relationship to the Judgment Debtor
of his dependents)... ................

(Conclusion.)

No. 38, —{GARNISHEE ORDER.
(Heading.)

Whereas it has been made to appear to the above
Court that the Garnishee is indebted to the Judgment
Debtor and that the debt is now due and payable and
is not for salary or wages; or, that the debt is now
due and payable and that the Judgment Debtor will,
after the execution of this Order, have a sufficient
balance of income to maintain himself and those
dependent upon him:



It is Ordered

That the said debt to an amount not exceeding
Ko be attached to answer a judgtment
recovered against the Judgment Debtor by the
Judgment Oreditor i the........ccoveeroreeereern... Court
on the............ day of ... 19......
for the sum of £....................... on which judgment
the sum of £.................. remains due and unpaid.

That the {+arnishee do pay to the Messenger of this
Court: the said sum of £.................. together with
£ the costs hereof (but not- e‘<ceed1no in
all the sum of £............ ) out of his said debt, to the
Judgment Debtor, or, failing such payment that the
Garnishee appear “hefore this Court on the.. day
of 19 ...... at ...... o clock in

Clerk of the Court.

Attorney for Judgment Creditor.

To rug AB()VL-NA\IED GarNisHEE.—1f the debt due
by vou to the above-named Tuduuent Debtor was not
owing both at the day and hour above-mentioned and
ot the tune when this Order was served upon you, you
should appear .at the Court and prove the facts. It
vou do not appear, you may be compelled to pay the
debt twice over.

To 1THE ABOVE-KAMED JUbnGMENT DEBTOR.-—If the
Judgment against you has been satisfied or is, for any
reason, 1o longer operative against you, or if the debt
1s not due and payable or 1s due-to you for salary or
wages and its attachment will not ieave you a sufh-
visnt amount to enable you to maintain yourself and
those dependent on you, you should appear at the
Court, and prove the facts; but you cannot be heard
on any other peoint.

REEMENT NOT TO APPEAL.
(Heading.)

We. (the respective attorneys of) the above-named
plaintiff and defendant, do hereby agree, under the
[)1‘0\71510 s of section suwty-one of the Subordinate
Court’s Proclamation, 19388, that the decision of the
above-named Court in the above-named-action shall be
final.

(Conclusion.)



No. 40.—AppricarioX FOrR TRIAL. WITH ASSESSORS.
(Heading.)

The plaintiff (or deferidant) hereby applies to have
the above action tried with assessors.

Fither (1)

The defendant (or plaintiff) consents to such appli-
cation and to the appointment of the following
ASBEBSOY 1 —-

A.B. of., ete.

Defendant or Defendant’s Attorney.

Or (2)

The defendant (or plaintiff) consents to such appli-
cation, but the parties are unable to agree upon the
names of assessors;

Wherefore the pariies pray the Court to appoint an
assessor (or two assessors), excluding the following
assessors : —(Set out the names of those nssessors whom
one or other of the parties objects to.)

Defendant or Defendant’s Attorney.

Or (3)

The defendant (or plaintiffy objects to such applica-
tion: wherefore the plaintiff (s> defendant) has set
down this application for hearing on the ...... th day of

........................... L 19, at ... ..m.

Plaintiff (or Defendant) or Plain-
tifi’s (or Defendant’s) Attorney.

Yo the Clerk of the Court o
To the Defendant (or Pla:

. .. granted . .
Application ——«*; Foeo this . b davof oo s
efused

sed
9., 7
Assessors appointed: —A.B., ecte,

Clerk of the Court.



No. 41.-—SUMMONS TO ASSESSOR.
(Heading.)

You are hereby suminoned to attend and serve as an
Assessor in this. Court on . the ......... th day of
........................ 19......, at ........m., to assist the
Court in the above action in accordance with the provi-
sions of section eighteen of the Subordinate Courts
Proclamation, 1938,

I have the honour to be,
Sir,
Your obedient servant,

To A.B., ete

No. 42.—Norice or ABANDONMENT OF PART oF
Cramm, mTC.

(Heading.)

Takr NoTicE that the plaintiff (or defendant) hereby
abandons the undermentioned claim (or objection,
exception, defence, as the case may be) set up by him
in his summons (or plea, veply, etc., as the case may
be).

Particulars : —

{(Conclusion.)

No. 43.—ComMissioNn de hene esse.
{Heading.)

GREBTING.

Under and by virtue of the authority vested in me
by section thirty-four of the Bechuanaland Protecto-
vate Subordinate Courts Proclamation, 1938, I do
hereby commit to you full power and authomty as 2
Comraissioner of this Court to examine G...............
H... ... of ... (and such other witnesses
as either of the parties to this suit may desire to call)
and to take the evidence on oath of the said witness{es)
in the above suit now pending in this Court.

Given under my hand at ... ... this
........................... day of .....................19

....................................



No. 44.—REQUEST TO INSPECT RECORD.

Subordinate Court,
Distriet of ...l BUNIN £ IO
Space for Kevenue Stamps.

I apply to inspect Record No................
(or, 1f the applicant does not know the Registered No.)

.......................................... Plaintiff.
....................................... Defendant.
Search to begin with the month of ............... 19. ..
(Signed) ..oooooviiiiiii i
[f the applicant vs a party to the case, or the attorney
of such a party, his capacity should be stated after

his signature.

No. 45.—CriMiNAL. REcorp Book.

Date of Name and Crime or Verdict
Hearing and | Description Offence and Remarks.
No. of Case. | of Accused. | Charged. Sentence.

i
|
|
i
!
|
i
j
]

No. 46.—0a1H oF UFFICE OF SHORTHAND-WRITER.

I, A.B.. do swear that I will faithfully accurately
and to the best of my ability take down in shorthand,
as directed by the judicial officer, the proceedings in
any case in which I wmay be employed thereto as an
officer of the Court and that I will similarly when
required so to do transcribe the same or any other
notes taken by any officer of the court.

Judicial Officer.



SECOND ANNEXURE.

TasLe “ A7,

1. (1) (@) Save as provided in (b), (c) and {d)
hereof costs shall be taxed on the ordinary scale.

(6) When the amount in dispute exceeds £25
does not exceed £50 costs shall save as provide
{(¢) hereof be taxed on the higher scale.

(¢) When the Court has made an order under I
2 (3) of Order XXXIT awarding costs on a hig
scale. costs shall be iaxed on the scale mentisned
such order.

(d) When the amount in dispule exceeds £50 coswe
shall bhe taxed on the scale set forth in Migh
Commissioner’s Notice No. 151 of 1925.

(2) For the purpose of computing ocosts, the
expression ‘° amount in dispute 7’ shall mean, where
costs are awarded to the plaintiff, the amount or value
of the judgment; where costs are awarded to the
defendant, the amount or value of the ¢laim; in each
case inclusive of interest, but exclusive of costs.

Costs taxable under Rule 3 (5) of Order XXXII
shall be deemed to have been awarded under a
judgment for the amount paid into court or a
jadgment in terms of the settlement, as the case may
be.

(3) Where the amount in dispufe is not apparent on
the face of the proceedings, costs shall be computed
&t the lower rate; but the court may, on the applica-
tion . of either party, assess the amount in .dispate.

(4) Ciaims for ejectment shall be computed at two
months’ rent of the premises. ,

(6) The rate at which costs are computed shall not
be increased by reason of any claim for confirmation
of any interdict or other interiocutory order.

2. {1y Fess to counsel shall he allowable on taxation
only in cases falling within the provisions of
paragraph 1 (1) (b), (¢) or (d) hereof.

(2) Fees to counsel may not be allowed on taxation
unless payment of them is vouched by the signature
of counsel.

3. {1) Whers the amount allowed for an ifem is
specified, the amonnt is inclusive of all necessary
copies, attendances and services (other than services
through the messenger) in conrection therewith.

(2) Where the amount allowed for an item is left

blank—

(a) the drawing of documents shall be allowed at
2s. for each folio;

{6) copies for filing and service shall also be
allowed ;

{c) service shall be allowed at 2s. 6d. for each
necessary service;

(dy where any document appears to the court to be
annecessarily prolix, the court may disallow all
or any part of the charge therefor,

M



(3) A folio is 100 written or printed words or
figures. I'our figures shall be reckoned as one word.

(4) The charge allowed for copying, where allowed,
or perusing, is, where not otherwise provided for,
6d. per folio.

(5) Where there are more defendants than one,
2s. 6d. shall be added for each additional defendant,
not exceeding eight in all, to each of the Items Nos.
1, 2, 5, 9, 30, 43, 45, 47, 59, 60, 62, 64, and 65.

(6) Where the judgment is payable by instalments,
5 per cent. shall be allowed as a fee for collection on
each instalment whether in terms of the judgment or
as a condition of suspension of a decree of civil
imprisonment or in terms of a recurrent garnishee
order attaching future earnings in satisfaction of the
judgment. The fees shall be taxable, immediately
the judgment is given or the decree or order made but
shall be recoverable onlv on the payment of each
instalmont

‘ Demand ”’ means a notice in writing to the
debtm from the creditor’s attorney, sent to the debtor
in one or other of the manners provided for service
of process or mnotice (including registered post,
without restriction as to locality or postal address)
demanding payment of the debt within a reasonable
time thereafter, whether such demand was or was not
required by law before action.

5. The clerk of the court shall on taxation dis-
allow anyv charge unnecessarily incurred.

No. 1.—Uw~DErsixpED ACTIONS.

1. Summons (inclusive of demand)— £ s d.
(a) If claim does not exceed £10 ... ... 010 0
(b) If claim exceeds £10 ... ... ... ... 1 0 0

2. Judgment—
(1) If claim does not exceed £10 5
(2) If claim exceeds £10 ... ... ... ... 010 0
Nors.—Where the matter in issue
exceeds £50 the fees under 1 and 2 shall
be according to the secale set forth in
High Commissioner’s Notice No. 151 of

9~<)
(3) Notice under Order X, Rule 4 (1)

or (2) . e 0 5 0
{4) Affidavit ... .. o] 0 5 0
(5) Attendm(r court when eclaim

referred to court for judgment ... 010 0O

NoTE.—The amount of fees allowable
under items 2 (3), (4) and (5) shall be
without taxation included 1in the
amount of the costs for which judgment
i¢ enteved.



No. 2.—DE¥ENDED ACTIONS.
(Ordinary Fees.)

!
Ordin Higher
item. ! Scalz.ry ; Scale.
i
£ 8. d ¥ s d
3. Instructions to sue or defend or on com-
mission de bene esse....... .. ... ... 0 5 6} 010 0
4. Demand......... ... e 0 5 61 0 5 0
5., Burgmons............ieiiiiiii... 015 0 1 0 0
B. ADDEATANCE.......covnevnennneolonnns 0565 67 0 5 0
6A. Notice under Order X, rule 4 (1} or {2) 0 5 0 0 5 0
7. Claim in reconvention.................. 010 0§ 015 O
8 Plea.........o.o il 010 07 015 0
9. Reply............coiiiii il 0 5 6] 07 6
10. Request for further particulars......... 05 G0 0 5 0
11. Further particulars.................... ; . j —
12. Consent to adjournment or extension of ;
BIE. ..o .. 05 0 0 5 0
13. Attendance applying for costs on discon
tinuanece. ... ... 910 0 010 0O
i4. Schedule of documents and affidavit. . — —
15. Production of docuiments for mspectlo’v 4 5 ¢ 0 53 0
16. Inspecting documents................. S0 0T 67 0 7 86
17. Subpoena (not more than one for each four {
witnesses - summoned). .. ... ..., v 506 0 5 0
18, Bach copy for service.................. LI W VI B P I R
19. Notice to produce.............o..oo... ! — —
194, Affidavit (other than of discovery).... | O & ¢ 0 & 0
20. Interrogatories.................c......, - . —
21 Taking proof of witness (each). ......... v 5 ¢l 010 0
23, Notice of tria! or reinstatement........ 0 5 0L 0O B 0
23. Preparing for trial (if counse] not em. |
ployed) ... o oL L8 603 000
24, Attending court when action on roll fos
trial, but adjourned................ 0i0 ¢ 0l v
25, Attending court on trial or at examination
on commission (for each two hours or !
part of two hours on one day)— ;
(a) Where counsel not employed. ... T i 06F 11 6
(b) Where counsel employed........ . D15 0
(c) Subsistence in respect of each day
absence from seat of practice. ... 11 90 1 1 0
26. Attending court to hear reserved judgment | 0 10 0 { 010 0
27, Letters etc..........ocvovuiiiinnaain. 0lo 0y 1 0 O
28, Agreement not to appeal............... ¢ 5 0 B 5 0
Objections, Ezceptions, etc.
£ s d.
29. Particulars of excepticn, objection, or
motion to strike out ... ... .0 5 0
30. Notice of set-down ... ... ... ... ......... O 5 0
31. Attending Court on hearing ... ... ...... 010 0

Norte.—The Court may ou
application made at the hearing
allow instead of the fee prescribed
in item 31 fees for preparation and
attendance at hearing not exceeding
those which if the proceeding had
been a trial would have been allow-
able under items 23 and 25.



32.

Applications for Summary Judgment.

(a) Application and affidavit (or copy
of liquid document) including all
necessary copies and services and
attendance at first hearing ... ..

(b) Attendance at any subsequent
hearing ... ... .. e

{nterlocutory Application.

oSS D

£ s

1]
o 10

< WSO

33. Application ... ... ... ... ..
34. Service (eachj ... ... ... ... ...
35. Attending on hearing ...
No. 3.—MisceELLANEOUS.
(1) Asrest, Interdict, Garnishee, and Other
ex parte Orders.
36. Instructions ... ... ... ... ... ..
37. Affidavit ... ... .. oL
38. Attendance appl}mﬂ ex pmte .........
39. Bx parte order ... .
40). Copy order and affidawit for each service
41. Instruetions o show cause against ... ...
42, Perusing documents served .
43. Notice of application to show cause
and service (if necessary) ..
44. Attendance on return of orde:*:w-
(a) If contested (hearing fee as on the
trial of an actlon)
(b) If uncontested ... ... ... ... ... ... ...
Application for Civil Imprisonment.
45. Summons ... ... Co
46. Attending b;«ut on heavn”
7. Warrant of arrest, inclusive of any re-
issues ... .
47a. ()btammu “cortified Copy ot Judgment
of Court of another district . .
Interpleader Swmmons.
48. Instructions ... .. ... ... ... ... Co
49. Summons {f not sued out ‘ﬂj the
messenger) .
50. Copies for service (each)
51. Affidavits ... ... ... ... ...
52. Perusing dfﬁddvnb ...... e e e
53. Attending court on return of SUmMMmMOns

54.

Attending Court on trial o interpleader
issue (hearing fee as on the trial of an
action).

£ s
0 b
0 b5
0 b
0 2
0 2
4 b5
0 5

_5
010
0O 5
10
0 10
0 5
0 5
0 b
g 2
0 5
0 5
0 10

d.

0
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0



55.
56.
57.
58.

59.
60.
61.
62.

64.

65.

66.

67.
68.
69.

Application to Review Judgment or Order.

Instructions and searching record ... ...
Application and service

Instructions to oppose ... ... ...
Attending Court on hearing :-—

(@) If uncontested ... ... ... ... ... ...

() If contested (hearing fee as on the
trial of an action).

Tazxation of Costs.

Bill of costs ... ...
Notice of taxatmn and service ...
Attending taxation, on each £ or part
of £ allowed .

Notice of apphcatmn far review of taxa-
tion and service ... ... e e
Attending on review of taxatmn ......

Ezecution.

Issue of warrant of execution, eject-
ment, arrest, delivery up of possession,
ete. (inclusive fee covering any re-
issues) .

Seeurity for res’mtutlon where necessary

£ s.
0 10

010
0 b5

0 10

0

f
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No. 4.—Wuerr CouNsteL 1s EMpPLOYED.

Tustructions for brief on interlocutory
application ... Coe
Tnstructions for brief on trial ... ... ...
Drawing brief on application ... ... ...
Drawing brief on trial ... ... 1. ... ... ...

No. 5.—FzeEs 10 COUNSEL.

. With brief, not to exceed .
. A trav fallmoﬂ fee (in addltlon to ‘the fee

onr brief) not exceeding ... .

On consultation, if the fee was marked
on the brief when delivered and the
consultation was necessary ... .

For every day exceeding one on n which
evidence is taken or ara-uments heard
a refresher not exceedmn e

. Where trial is adjourned upon payment

of the costs of the day, as part of such
costs. (only by the party requestmg
such adjournment) ... .

. Drawing pleadings ... .

0 10
10
0 10
2 0
5 5
3 3
11
3 3
11
11
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TasLe B.

1. TARIFF OF FEES OF MESSENGERS—ORDI-
NARY SCALE FOR ACTIONS NOT. EX-
CEEDING £50.

£ s, d.

(1) Service (or attempted) of summons,
subpoena, notice, order, or other
document ... ... ... ... ... . L 02 06

(To include return ‘and notice to
arty suing).

() (i) Travelling allowance (per hour or.

part of an hour) ... ... 6 3 0
(ii) (@) Unless the rallway is the least
expensive mode of travelling
which circumstances permit con-
sistent with due expedition, six
miles shall be allowed to the
hour.

(b) It the railway is the least ex-
pensive mode of travelling which
circumstances permit consistent
with' due expedition, there shall
be allowed the time occupied by
the fastest train between the two
stations concerned, plus one hour
for every six miles between the
place of service and the nearest
station and plus, further, one
hour.

(3) For the execution of any warrant,
interdict ... . . 010 6
(a) This fee >uall in all cases ‘include

return and notice to the party
issuing; and shall be payable by
the execution creditor on the
lodgment of the process with the
Messenger, and shall not be re-
coverable by him from the
Messenger if the process is with-
drawn or stopped or proves
abortive.

(b) Where the process is one of
arrest or ejectment, a further fee
of 10s. 6d. shall be paid after
execution for each person beyond
one named in the process and in
fact arrested, or for each person
heyond one named or referred to
in the process of ejectment and
in fact ejected from separate
premises.

(4) (i) Inventory, per 100 words or part

thereof ... ... 0 2 6
(i1) Additional (opy for eVerv ]udﬂ‘menf

debtor beyond one, if actually

made, at half the above rate.



(6) Security bond ... ... .. L

{8) (@) Possession, per day or part thereof
to be reckoned from the hour at
which the attachment actually took
place to the hour at which posses-
sion ‘was given up or removal took
place. Also, travelling allowance,
to include board in every case.

(b) If live stock is attached, only the
necesdsary expenses of herding and
preserving the stoek shall be
allowed.

(¢) If thé goods are removed and stored,
only the cost of removal and storage

shall be allowed.

(7) Drawing advertisement for sale ... ...

(8) Where a warrant of execution is paid
in full or ib part on presentation, 1
per.cent. on the amount so paid.

(9) Where the warrant of executicn is with-
drawn, or the debtor’s estate is seques-
trated after attachment, but before
sale, 1 per cent. on the value of the
goods attached.

(10y Where the warrant of execution against
movables is completed by sale, 24 per
cent. on the amount (not exceeding
the amount of the judgment debts and
costs) realised.

(11) Where immovable property has been
attached in execution and is not sold,
either by reason of the warrant
having beeun withdrawn, or of the
estate of the execution debtor havihg
been sequestrated, the expenses in
cor.nection with the attempted sale
and the sum of £2. 2s. shall be pay-
able to the messenger or to the persgn
in fact authorised to act as auctioner,
as the case may be.

(12) When an execution against immovable
property is completed by sale,
auctioneer’s fees at the rate of 1 per
cent. on the proceeds shall be allowed.

(13) In addition to the fees allowed by Items
Nos. (9) to (12) there shall be allowed
the sum actually and reasonably paid
by the messenger or the auctioneer
employed for printing, advertising
and giving publicity to any sale or-
intended sale 1n execution,

o oth
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(14 (1) Travelling allowance shall not be
payable unless it is necessary
for the messenger to go more
than three iniles from the
court-house.

(il) Where it is necessary for the
messenger to go more than
such distance 1n order to dis-
charge any official duty, the
travelling allowance prescribed
shall be payvable for going and
returning, and shall be calcu-
lated from the court-house at
which defendant is summonead
to appear.

(111) Travelling allowance includes all
the expenses incurred in travel-
ling, e.g., train fare.

(iv) Travelling allowance shall be cal-
culated on the basis that the
messenger has used the least
expensive mode of travelling
which the circumstances per-
mit consistent with due expe-
dition.

(v) Travelling allowance shall be cal-
culated on each separate
service, except that, where
miore services than one may be
done on the same journey, the
distance to the first place of
service may be brought into
account only once, and shall be
apportioned equally to the
respective services, and the
distance from the first place of
service to the remaining places
of service shall similarly be
apportioned equally to the
remaining services.

(vi} Travelling allowance may not be
charged unless the messenger
has, in fact, necessarly
travelled the distance in ques-
tion.

(vil) When it is necessary for a
messenger t{o convey any
person under arrest for any
distance, any travelling allow-
ance payable to the messenger
in respect of that portion of his
journey 1in which he was
accompanied by such person

shall be doubled.

(S



{viil) Where a native deputy-messenger
is employed, the travelling
allowance shall be one-third of
that specified in the tariff.

{158) (1) ‘° Possession ©° means actual
physical possession by a person
employed and paid by the
messenger, whose sole work for
the time being is to remain on
the premises where the goods
have been attached, and who,
in faet, remains in possession
for the period for which
possession 1s charged.

(11) ‘* Cost of removal >’ means the
amount actually and neces-
sarily disbursed.

(ii1) ‘‘ Cost of storage ’ means the
amount actually and neces-
sarily paid for storage if the
goods were stored with a third
person, or, if the messenger
provided the storage, then such
an amount as would fairly be
allowable in the ordinary
course of business if the goods
were stored with a third person.

(16) Where the messenger 1s in possession
under more than one warrant of
execution, he may charge for only
one possession, and such possession
shall, as far as possible, be appor-
tioned pro rata to the several
warrants; but each execution creditor
shall be jointly and severally liable
for such possession to an amount not
exceeding what would have been due
under his execution if it had stood
alone.

(17) Fees payable on the value of goods
attached or on the proceeds of the sale
of goods in execution shall not be
chargeable on such value or proceeds
so far as they are in excess of the
amount of the warrant.

(18) The messenger’s fees shall be added
to the amount to be recovered under
the tariff, and shall be chargeable
agalnst the judgment debtor.



2. TARIFY OF FEES OF MESSENGERS
—HIGHER SCALE WHERE
AMOUNT IN DISPUTE EXCEEDS
£50.

(1) For service of any summons or other
process and endorsing the necessary
return ... ... ... ...l

‘Whenever any document to be
served with any process is mentioned
in such process, no fee shall be
charged for the service of such
document; otherwise the fee of 39s.
may be allowed in respect of each
separate document served, provided
that no such fee for the service of a
separate document shall be allowed
in respect of the service of process
in criminal cases.

The fee for service shall be payable,
although the summons or -other
process shall not have been actually
served, if the messenger shall be
satisfied that reasonable attempts
to affect service at the appointed place
have been made and that the failure
was not due to any want of diligence
on the part of the messenger or other
officer charged with the duty of
effecting service.

() Travelling Allowance—

(@) For the distance travelled
reckoned from the office of the
Messenger, both on the forward
and return journey, per mile or
fraction of a mile, 1s. 6d.,
except in the case of service of
criminal process, when it shall
be .s. per mile or fraction of a
mile.

(b) Whenever it is found mnecessary
for the Messenger to take an
officer with him on any journey,
half the above rate shall be
allowed for such officer.

(¢) This allowance may be charged
only if the Messenger or his
officer actually travels the full
distance, and 1if process is sent by
post any part of the distance,
postage only will be allowed for



such part, but if the process be
conveyed by a messenger who is
not to effect service, and there-
fore cannot be regarded as com-
petent to do so, travelling allow-
ance at the rate of 4d. per mile
may be charged.

(d) When two or more summonses or
other process, whether at the
instance of the same plaintiff or
of different plaintiffs, shall have
been, or, in the opinion of the
Messenger or Taxing Officer
should have been, served on one
and the same journey, the travel-
ling allowance for performing
the round of service shall be
fairly and equitably apportioned
among the several cases, regard
being had to the distances at
which the parties against whom
such process is directed respec-
tively reside, but the fee for
service shall be payable for
every service made or attempted
to be made.

{e) This allowance shall be payable
in all cases where process is to be
served or executed more than
three miles from the office of the
Messenger.

(3) Yor taking inventory and copy for
defendant per 100 words or portion
thereof ... ... ... ... ...

(4) For making copy thereof for Messen-
ger, per 100 words or portion thereof

(5) For drawing advertisement of sale of
goods attached ... ... ... ... ... ... ...

{6) In respect of process of exvecution—

(@) When a writ is paid on presen-
tation, 1 per cent. on the amount
of the writ, with a minimum
fee of £1.

{b) When a writ is withdrawn by the
judgment creditor, or the judg-
ment debtor’s estate is placed
under sequestration before any
movable property has been
attached, a fee of £1.

£ s
0 5
01
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(¢) When a writ is withdrawn by the
judgment creditor, or the judg-
ment debtor’s estate is placed
under sequestration after
movable property has Dbeen
attached, but before sale, 24 per
cent. on the value of the movable
property attached, but commis-
sion shall not in any case be
calculated on an amount greater
than  that directed to be
recovered.

(d) When a writ is paid by the
judgment debtor to the Messenger
after movable property has been
attached, but before sale, 3 per
cent. on the amount so paid.

{e) After sale in execution :—

(1) For the first £100 or jess
than £100 of the amount
recovered, H per cent.

(i1) For every subsequent £100
or portion thereof, 4 per
cent.

() Commission shall not be ailowed
on the value of movable property
attachked, but subsequently
claimed by a persou other than
the judgment debtor and released
in consequence of such claim,
unless such property has been
attached on the express direction
of the judgment creditor.

{7y Keeping possession of properiy seized—
(a) For each officer (not exceeding
two in number) necessarily left

in possession, per diem ... ... ...

** Possession *'  means the
continuous  and  necessary
presence on the premises and

for the period in respect of
which possession is charged

for a person ewploved and

paid by the Messenger for the

sole purpose of retaining

possession,

b) For removal and storage, the
reasonable and necessary
expenses of such removal and
storage.

(¢) For herding and preserving live
stock, the necessary expenses of
herding and preserving such
stock.



(8)
)

(10)

(11)

(12)
(13)

(14)

(15)

(16)

(17

(18)

(d) These disbursements can ouly be
allowed when actually and
necessarily made, and on pro-
duction of receipts therefor when
obtainable.

(e) Where no officer is left in posses-
sion and no security bond is
taken, but the movable property
attached remains under the
supervision of the Messenger, a
reasonable fee not exceeding,
per diem ... ... e eee en

(/) A Messenger may insure wmovable
property “attached if it is neces-
sary and he is authorised in
writing by the judgment creditor
to do so, and for eifecting such
insurance he shall be allowed a
fee of £1 in addition to the
premium paid.

For effecting an arrest .

For conveying a defendant to ﬂaol from
the place of arrest, per mile or frac-
tion of a mile ... ..

For bringing a defendant to Court from
the place of custody, per day or frac-
tion of a day ... .

For drawing and completmo a bail
bond, deed of securlty, or mdemnlty
bond .

For exe(utmw a writ of eJectmeut

For exebutmfr a writ of attachment of
immovable pxoperty or an attachment
ad fundendam jurisdictionem, includ-
ing notices to the owner and the
Renlstrar of Deeds and endorsing the
necessary return ... ... .. . .

Notice of attachment to a single lessee
or occupier identical notices when
there are several lessees or occupiers
—for each afier the first ...

For executing a writ of attachment of
a pension, an inheritance or rights of
a similar character, including notices
to the judgment debtor, the Treasury,
Executor, Master of the Court, etc.

Notice to Registrar of Deeds withdraw-
ing an attachment on immovable
property ... ... ... oLl Lol e

For making copies of summonses,
orders, subpoenas, writs, etc.,
received by telegram, is. per folio of
72 words, with a minimum of ... ...

For copies of writs and orders neces-
sarily made and sent to the Messenger

£
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(19) The fees and charges for all work
reasonably and necessarily done in the
service or execution of process for
which no provision is made in this
tariff shall be assessed, and every
question arising under or relative to
such tariff shall be determined by the
Messenger.

(203 All disbursements actually made or
liabilities incurred in the execution of
process shall be subject to taxation
by the messenger and the production
of receipts when obtainable.

(21) No fee may be charged for the service
of process in pauper cases, but the
Messenger shall be entitled to receive
his out-of-pocket expenses.

TasLe “ C 7.

FEES TO ASSESSORS.

1. For every attendance when the case 1s wholly or
partially heard, £1. 1s. for each hour or part of an
hour of such attendance, but not to be less than
£3. 3s. or more than £5. 5s. for every such attendance.

2. For every attendance when the case is not heard,
but is postponed or settled, at the above rate, but the
minimum to be £1. 1s.

3. Attendances to be reckoned from the hour for
which the assessor is summoned to the hour at which
judgment is given or reserved, or to the hour at which
the assessor 1s expressly released by the court from
further attendance, whichever shall be the earlier.

4. When the case is adjourned, postponed, or settled,
attendances to be reckoned from the hour for which
the assessor 1s summoned to the hour at which the case
is adjourned, postponed, or settled or to the hour at
which the assessor is expressly released by the court
from further attendance, whichever shall be the
earlier.

5. An assessor who has neither a residence nor a
place of business within three miles of the court house
shall also be entitled to a travelling allowance at the
rate of one shilling a mile for each journey actually
and necessarily taken between the court house and
his residence or place of business.



TasLg D 7.

SUBORDINATE COURTS.

(1) In all civil cases wherein the cause of action
exceeds fifty pounds (£50) or wherein no specific
amount in money is claimed, as well as in all cases
transferred from the High Court to any Subordinate

Court : —-

For every warrant to sue or defend ... ...
For every summons ... . e e
For every plea or other pleadlno' .........
For every notice ... ..

For every subpoena. (NOTE.~Not more
than four witnesses shall be included in
any one subpecena) ...

For every certified copy of any ‘document :
For the first four folios of 100 words

each, a minimum fee of ... .
For each folio of 100 words after the
first four folios ... ... ... ... ... ... ...

For every writ .

For every pefi‘(mﬂ to appeal

For every recognisance, or bonu of
security for restitution ... ...

For every annexure to a summona,
pleading or other document ... ... ...

For every document exhibited, or
admitted to be filed of record ... ... ...

For affixing the Seal of the Court to any
document ... ..

For every certificate under the hand of
any officer of the Court, not being a
certified copy or a certificate accom-
panied by seal .

For every bill of costs, 3d. in the £1 or
part thereof on the amount allowed.

Jon Rl vt <
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(i) Tn all cases wherein the cause of action does

not exceed £50 (fifty pounds):—

For every authority to. sue or defend or
substitution thereof . .

For every original summons, 1ncluding
interpleader summons, 4d. in the £1
or part thereof upon the amount
claimed, but not to exceed ... .

For every subpoena. (Nork. —Not more
than four witnesses shall be included
in any one subpoena) .

For every writ, 4d. in the £1 or part
thereof upon "the amount thereof, but
not to exceed ... ...
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For every petition to appeal ... ...

For every recognisance, bond of becurlty
for restitution, 4d. in the £1 or part
thereof upon the amount thereof, but

not to exceed ... ... ... ... ... .. ... 010 0
For every annexure to a summons,

pleading or other document . S I
For every document exhlblted or

admitted to be filed of record ... ... ... 0 0 8

For every certified copy of any document :
For the first four folios of 100 words

each 2 minimum fee of . 0 b 0
For each folio of 100 words after the
first four folios ... .. S ¢ R N0
For affixing the Seal of the e Court to any
document . 010 0
For every certificate under the hand of an
officer of the Court, not being a
certified copy or a certificate accom-
panied by seal ... ... ... ... T U
For every notice of apr:eal 0 1 0

For every bill of costs, 3d. in | the £1 or

part thereof upon the amount allowed.

In any case in which any process shall be prepared
by the Clerk of the 0111t, and not by the Attorney of
the party, the same fee shall be payabie to the Clerk
as 1s allowed to attorneys for the preparation of such
process. The fee last foresaid shall be in addition to
the fees prescribed by this notice in respect of any
such process and shall be payable by means of
stamps which shall be affixed to the process 1n respect
of which the service 1s rendered.

1. (1) Anything to the contrary in any law not-
withstanding, a notice of trial shall be received
although the s stamps reguired fer any claim in recon-
vention he not affixed thereto; but no such claim in
reconvention shall be tvied until the stamps due
thereon have been so aflixed.

(2) A clerk of the court who has omitted to taLe
any such fecs shall be liable to pay and make good
the amount thereof to the Treasury.

2. (1) Where any dispute arises between the clerk
of the court and any person desiring to lodge any
document as to whether the document is or is not
sufficiently stamped, the question shall he referred to
the District Commissioner, who shall decide the
samie In a SUMMmMAary manner.

(2) The District Commissioner’s decision shall be
final for the purpose of the action or matter in respect
to which such decument is lodged and shall discharge
the clerk of the court from any responsibility under
clause 1 (2) hereof; but such decision shall be
without prejudice to any other rights of any person
interested.



(3) No charge shall be made for the inspection of
the record of any case on the business day next
succeeding the day on which judgment was
delivered in such case nor to any party to any. case at
any time before judgment or before seven days
after judgment.



